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Cost of Living 


INDER, 1947-49" 100 


Economy 


UP. ‘The increase wasn’t much—O.1 per cent above last month 
—but it was an increase nevertheless. This increase places 
the Consumer Price Index at 121.1, its thirteenth consecutive 
record high (1947-1949 = 100). This increase in the govern- 
ment’s index was predicted by the National Industrial Con- 
ference Board’s consumer price index, which was released ahead 
of the government’s figures. The NICB index is based on 1953. 
This year equals 100. So the NICB’s all-items index is now 
at 105.3, reflecting a 0.2 per cent rise over the previous month. 
Purchasing power of the consumer dollar declined to 95 cents 
when compared with the 1953 dollar. One-and-one-half million 
factory workers will receive wage increases from one to five 
cents an hour because of escalator clauses. Also affected are 
workers in the aircraft, metal-working, chemical and trans- 
portation industries. Some 250,000 electrical workers will 
receive percentage-of-base-pay raises. 
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UP. Avcrage weekly earnings in manufacturing continued their 
upswing. Staying at the current prices, average weekly earn- 
ings are $83.20 for the month of September. The highest earn- 
ings are those in the durable goods manufacturing industries 
—$89.06. The average workweek for production workers and 
manufacturing remained steady throughout the month of Sep- 
tember at 40 hours. Earnings did not increase because hours 
were lengthened. In fact, average weekly hours are a fraction 
less than they were at this time a year ago, and average weekly 
earnings are higher now than at this time a year ago. 


DOWN. Strike activity in August declined from July levels. 
There were about 350 new strikes occurring in August. Al! 
strikes in effect in the month of August totaled 575; and idle- 
ness, resulting from such work stoppages, declined from the 
July mark to 1.6 million man-days. 
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DOWN. Total civilian employment fell in September. This 
decline is attributed, for the most part, to students returning 
to school, because unemployment showed little change. Civilian 
labor force is now numbered at 68,225,000. Unemployment is 
3.7 per cent of the civilian labor force. Factory employment 
dropped about 50,000 to 16.9 million. The biggest decline is 
reflected in the automobile industry where employment always 
falls just before new models are put on the assembly line. 
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Consumer UP. August figures show a considerable rise in consumer 
* credit as compared to August of a year ago. Total outstanding 
Credit installment credit equals $33,045,000, half of which is repre- 
sented by automobile paper. During the month of August it 

is estimated that there was $3,682,000 of new installment credit 

extended, and during the same month $3,336,000 of installment 


credit was repaid. 


Personal DOWN. In September, in spite of the increase in average 
weekly earnings, personal income dropped slightly. However, this 

Income made no change in disposable personal income, for this figure 
is measured on a quarterly basis and between the second and 
third quarters of 1957, disposable personal income showed an 
increase. Consumer expenditures increased, however, thus bring 
ing about a decline in the rate of saving. Per capita disposable 
income showed an increase from the second quarter to the 
third quarter of 1957 only when measured in concurrent prices 
When this figure is adjusted for prices, a decrease pops up. 
Per capita disposable income in concurrent prices equals $1,765, 
and stated in the 1956 price, this figure becomes $1,695. These 
figures are based upon a population of 171,650,000. 


Construction UP. Outlays for new construction in September rounded out 


the most active quarter on record. The value of new work put 
in place during the first nine months of 1957 was $35 billion 
There has been a major increase over the year in construction 
activity in the public utility field. This activity was the chief 
factor pushing September figures to a new high 
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industrial DOWN. ‘The index of industrial production (seasonally ad- 
justed) is estimated at 144 (1947-1949 = 100). This is for the 

Production month of September. The index for durable manufactures is 
considerably higher, although in a decline. This figure is 159. 
Automobile manufacturers were making change-overs during 
August and September for the new, higher-priced 1958 models. 
Steel production, as of mid-September, was reported at about 
82 per cent capacity. 
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Stock DOWN. ‘The month of October has been a month of jitters 
on the stock market with sharp drops and slow recoveries. The 

Prices over-all trend is down from the 500 highs of early August 
(Dow-Jones). The same ratios are, of course, reflected on 
all other indexes. Stock prices have not been so low since 
the fall of 1955. 


The index below is Standard & Poor's. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


Employee may resign from the union during an “escape 
period” despite the union’s constitution. \n employee, who was 
a member of the union and who in violation of her union's con 
stitution resigned her membership in the union, could not be 
discharged from her job as it would be an unfair labor practice. 
The employer and the union entered into a union security agree 
ment calling for maintenance of membership after 30 days from 
the date the agreement was signed. The employee resigned from 
the union during the 30-day period, The union refused to accept 
her resignation, The union subsequently requested the employer 
to discharge the employee under the terms of the security agree 
ment. The NLRB held that it would be an unfair labor practice 
to discharge the employee, since the employee was not bound 
by the maintenance-of-membership clause and an employee's 
union rights are separate and apart from her employment rights. 

Newspaper Guild, Local 26, 5 CCH Lapsor Law Reports 
(4th Ed.), 54,889. 

Employer refuses to allow access to time-study data. \n 
employer may reasonably refuse to comply with a union's 
demand to look at the employer's time study of a particular 
operation. 

In the case in question, after the employer had made a time 
study which called for a reduction of manpower, the union 
requested permission to make its own time study of the operation. 
The employer agreed to this. However, the union then demanded 
the right to inspect the employer's time study. The employer 
rejected this request and in the alternative offered the following 
to the union: time studies made of other operations, all pertinent 
information needed by the union in making its independent 
study and access to its time study after the union completed its 
own. These alternatives were rejected by the union and it then 


filed a refusal-to-bargain charge. 
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The General Counsel (Case No. F-151) held that the em- 
ployer had satisfied his “statutory obligation to bargain in good 
faith” by the alternate proposals made to the union. The General 
Counsel could not find it unreasonable for the employer to 
withhold his time study until the union completed its own.——5 
CCH Lapor Law Reports (4th Ed.), 9 54,867. 


Shop steward is denied right to attend union meeting.._A 
shop steward who had circulated a petition asking for decertifica- 
tion of the union was barred by the union from attending its 
meeting. The General Counsel (Case No. F-164) upheld the 
union’s action, stating that the union has a right to prescribe its 
own rules in regard to membership in its organization. Since 
the union had not interfered with the employee's right to work, 
the General Counsel held that there was no evidence to support 
an unfair labor practice charge against the union.—5 CCH Lapor 
Law Reports (4th Ed.), { 54,883. 

Employees discharged for leaving the job to confer with 
union officials.—An employer may discharge workers who unau- 
thorizedly leave their jobs to confer with union officials. 

In this case (Case No. F-146), a union steward and a mem 
ber of a negotiating committee desired to discuss with union 
officials a refusal by their employer to pay several men for a 


holiday. The employer warned the men not to leave the plant. 
However, in disregard of this order the men left early. 


The General Counsel found that the employer was not in 
error in discharging the employees because their acts of insubor- 
dination were not protected by statute—5 CCH Lapor Law 
Reports (4th Ed.), ¥ 54,865. 

NLRB disagrees with court as to what constitutes an unlaw- 
ful secondary boycott... union, after unsuccessful attempts to 
organize a linen supplier’s workers, was committing an unfair 
labor practice by picketing restaurants which purchased supplies 
from the employer. 

The NLRB found that the union, by picketing the res- 
taurant’s employee entrances, was inducing employees to strike 
in violation of the Taft-Hartley Act. Normally picketing of a 
neutral employer is not illegal. However, where the picketing 
influences employees to strike or concertedly refuse to work, it 
will be held an unfair labor practice. 

It is noteworthy that the trial examiner and a district court 
have upheld the legality of this picketing as leading to a legal 
consumer boycott. (See Becker v. Laundry, Linen Supply & Dry 
Cleaning Drivers, Local 928, 31 Lasor Cases © 70,400.) However. 
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the Board stated that the effect of the picketing was to induce 
employees to refrain from working and was, therefore, an unfair 
labor practice—Laundry, Linen Supply & Dry Cleaning Drivers, 
Local 928, 5 CCH Lapor Law Reports (4th Ed.), { 54,884. 


Deny opening of government files to union official under 
prosecution.—A union official, under indictment for conspiracy 
in filing a false non-Communist affidavit, was held to have no 
right to inspect government files or lists of government witnesses 
before the trial. The District Court for the Northern District 
of Ohio distinguished the present case from the recent Supreme 
Court case of Jencks v. U. S., 32 Lapor Cases § 70,731, in that the 
Jencks case held that the petitioner could not be denied the inspec- 
tion of statements made by witnesses for purposes of cross-exam 
ination and impeachment at the trial. In the present case, the 
petitioner sought the general inspection of government files 
before the trial. This request, if effectuated, would go far beyond 
the scope of the Jencks case ruling —U. S. v. Hung, 33 Lanor 
Cases § 70,981. 

Secondary boycott is enjoined pending NLRB proceeding. 
Although the NLRB was processing an unfair labor practice 
charge against the union on the basis of a secondary boycott, the 
district court issued an injunction preventing the union from 
engaging in such unlawful acts until the Board reached a final 
decision. The court found reasonable cause to believe that the 
union was committing an unfair labor practice by its picketing of 
an exhibition of trade associations of beauty shop operators in 
order to force the exhibitors and their employees to join the 
union. The association is composed of self-employed beauty shop 
operators and the exhibitors were cosmetic manufacturers and 
distributors who were also self-employed and whose employees did 
not work in a trade over which the union has jurisdiction.- 
Madden v. Barbers, 33 Lapor Cases 70,956. 


Union shop employee fired after payment of tardy fees. 

An employee who works in a union shop and refuses to pay the 
union’s initiation fee for a length of time may be fired even 
though he subsequently offers to pay the fee. Thus, the Ninth 
Cireuit vacated an NLRB ruling that the employee should be 
reinstated because he tendered the amount owed. The court held 
that the consequences of the NLRB’s decision would grant to 
an employer the power over the fate of an employee who did 
not tender his initiation fee on time, and it would harass the 
orderly internal functions of a union. Such a policy would not 
result in healthy industrial relations.—NLKB v. Technicolor Mo 
tion Picture Corporation, 33 LAaBor Cases © 70,982. 
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Nonunion employee not fired for refusal to cross picket line. 
—An office clerk refused to cross a picket line set up by striking 
production and maintenance employees. The employer wrote 
him that it considered his absence from work as an indication 
that he had quit. A check was enclosed in “final payment” of 
all monies due him. The clerk filed charges of interference and 
discriminatory discharge against the employer. Subsequently 
the employer retracted its earlier statement and said that the 
clerk’s job would be kept open for him for a period of two days 
and until such time as a replacement had filled it. The clerk still 
refused to cross the picket line. The General Counsel held that 
since the employer had retracted its earlier statement, it was not 
guilty of the above charges. Thus, the clerk was not entitled to 
back pay.-Administrative Decision of the General Counsel, 5 CCH 
Law Reports (4th Ed.), 54,843. 


Refusal to work with subcontractor’s nonunion employees is 
a secondary-boycott strike.T'wo unions induced their members 
to walk off a town-hall construction project because nonunion 
workers would be employed by two subcontractors. Since the 
object of the unions’ action was to force the general contractor 
and the town authorities to cease doing business with the non- 
union subcontractors, their conduct constituted a secondary- 
boyeott strike. The vacating of an injunction was not warranted 
on the basis of a contract clause permitting union members to 
refuse to work with nonunion craftsmen or on the basis of a 
public contracts law requiring contractors to certify that they 
would be able to furnish labor which could work in harmony with 
all other elements of labor to be employed.—Alpert v. Springfield 
Building & Construction Trades Council, 33 LABor Cases § 70,994. 


“Hot cargo” contract doesn’t excuse a secondary boycott. 
Two unions were engaged in an unlawful secondary boycott by 
requiring their members employed by trucking firms to refuse to 
handle the products of an employer involved in a dispute with 
one of the unions. A “hot cargo” contract which the unions had 
with the trucking concerns was no protection from the finding 
of an unlawful secondary boycott. A temporary injunction was 
issued against both unions pending disposition of unfair labor 
practice charges against them.-LeBus v. Teamsters Local 984, 33 
Lapor Cases § 71,000. 


Compulsory integration not required in railroad unions.— 
Federal courts have no authority to make railroad unions admit 
Negro employees to membership, according to a federal district 
court in Ohio, It said that racial-exclusion policies of unions do 
not violate either the Railway Labor Act or the United States 
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Constitution. The union had been certified as the exclusive repre- 
sentative of the class or craft which included the Negro employees. 
These employees claimed that they were discriminated against in 
employment and that the discrimination resulted from their ex- 
clusion from membership in the union, The court declared that 
while racial exclusion by an agency of the federal government 
would be an unconstitutional deprivation of liberty and property 
without due process of law under the doctrine that “separate can- 
not be equal,” certification of the union did not make it an agency 
of the government. It was concluded that the employees must 
look to the legislative branch of the government for relief. 

Oliphant v. Brotherhood of Locomotive Firemen & Enginemen, 33 


Lapor Cases 70,992. 


Supreme Court to Consider 
Many Labor Cases 


There is a heavy sprinkling of labor rela- 
tions cases on the Supreme Court docket 
this term. Recently certiorari was granted 
in six cases and denied in fifteen others. 
Among the where certiorari was 
granted are the following: 


Knapp v. Schweitzer. (Docket No. 189.) 
A co-owner of a manufacturing company, 
engaged in interstate commerce, was called 
before a state grand jury to testify on 
whether the crimes of bribing labor officials, 
conspiracy and extortion were committed. 
The witness, although granted immunity 
from state criminal prosecution, asserted 
his privilege against self-incrimination. He 
stated that he feared criminal prosecution 
by the federal government under the Taft- 
Hartley Act. The trial court held the wit- 
ness in contempt of court and the New York 
appellate court affirmed (32 Lapor Cases 
{ 70,707). In negating the possibility of self- 
incrimination in a federal proceeding, the 
court stated that the United States attor- 
ney's office had cooperated with the state in 
this matter and, therefore, the immunity 
would extend to the federal courts. The 
Supreme Court granted certiorari on the 
issue of whether the witness may properly 
invoke the Fifth Amendment provision 
against self-incrimination and whether his 
subsequent punishment was barred by the 
“Supremacy clause” of the Constitution and 
the “privileges and immunities” clause of 
the Fourteenth Amendment 

NLRB yv. Avondale Mills. (Docket No. 
289.) A company interrogated its employees 
concerning their union sentiments, solicited 
employees to withdraw from the union and 
threatened to close down its plant if the 


Labor Relations 


cases 


union came in, The company had a “no 
solicitation during working hours” policy 
and invoked this rule to discharge three 
union employees. ‘The trial examiner found 
that the “no solicitation” rule was not used 
discriminatorily but that the other acts of 
the employer were unfair labor practices 
However, the NILRB overruled the trial ex- 
aminer on the issue of discharging employ- 
ees for violating the “no solicitation” rule 
The Board held that the discharge of the 
union members who were soliciting other 
employees for union membership was a dis- 
criminatory action by the company. In any 
event, the Board stated, there is no question 
that the company discriminated in the dis 
charging of one employee. The Fifth Cir- 
cuit reversed the NLRB decision as to the 
use of the “no solicitation” rule (32 Lapor 
Cases § 70,589). In the court's opinion the 
“no solicitation” rule was not discriminatory 
since the company has a right to prevent 
solicitation on its premises and also has a 
right to oppose the union. The Supreme 
Court granted certiorari in the case to deter 
mine the issue of whether the “no solicita 
tion” rule is valid against the union when 
the employer himself is engaging in anti 
union solicitation during working hours 
NLRB v. Duval Jewelry Company of Miami, 
Inc. (Docket No. 234.) The NLRB applied 
to the district court for 
certain subpoenas. Those subpoenaed filed 
petitions with the NLRB to revoke the sub 
They also filed a request with the 


orders to enforce 


poenas 
Board to present briefs and oral arguments 
in support of their petitions, The Board re 
fused to entertain the petitions and a heat 
ing officer undertook to deny them 
the action of the district court, the Fifth 
Circuit held that the Board's jurisdiction to 
pass on petitions asking for 


Reversing 


revocation of 
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subpoenas could not be delegated (32 Lasox 
Cases § 70,603). Since the Board had origi- 
nal jurisdiction over the matter and not ap- 
pellate jurisdiction, the court held that the 
jurisdiction could not be transferred to the 
hearing officer. The Board contended that 
the lower court ruling would require the 
Board to review petitions which normally 
could be disposed of in a satisfactory man- 
ner by a preliminary screening. It also 
argued that there will be an increase in the 
number of petitions for the sole purpose of 
delaying the proceedings. 

Local 1976, United Brotherhood of Carpen- 
ters and Jomers v. NLRB. (Docket No. 127.) 
A union ordered its members to stop work- 
ing upon nonunion goods of a manufacturer. 
The NLRB held this to be a secondary boy- 
cott in violation of the NLRA. The fact 
that the union’s contract contained a “hot 
cargo” clause did not excuse the union’s 
conduct. The Court of Appeals for the 
Ninth Circuit upheld the NILRB’s decision. 
(31 Lapor Cases § 70,504.) According to 
the court, a “hot cargo” clause does not 
absolve the participants of a secondary boy- 
cott from the commission of an unfair labor 
practice. The union contends, of course, 
that there is no unlawful secondary boycott 
situation due to the existence of the clause. 


Labor's ‘‘No-Man's Land” 
Doesn't Exist in Michigan 


There is no “no-man’s land” in the field 
of labor relations affecting interstate com- 
merce, according to a recent decision of a 


Michigan circuit court. It said that there 
would be an unconstitutional denial of due 
process of law if state courts could not grant 
relief in cases declined by the National La- 
bor Relations Board, This case (Bert John- 
son v. Grand Rapids Building and Construction 
Trades Council, 33 Lasor Cases § 70,996) in- 
volved picketing of local construction proj- 
ects which affected interstate commerce to 
a certain extent, but not enough for the 
NILRB to assert jurisdiction under its cur- 
rent yardsticks. 

In Guss v. Utah Labor Relations Board, 32 
Lapor Cases § 70,563, the United States 
Supreme Court ruled that state courts can- 
not grant relief if the NLRB has jurisdic- 
tion, even if the Board declines to act and 
the case is left in a “no-man’s land” where 
neither federal nor state remedies are avail- 
able. However, since the constitutional issue 
of due process has not yet been decided by 
the Supreme Court, the Michigan court 
reasoned that it had jurisdiction of a case 
which the NLRB would decline. 
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Another Michigan circuit court was more 
inclined to follow the Supreme Court’s rul- 
ing. In Evening News Association v. Detroit 
Mailers Union No. 40, 33 Lapor Cases 
{ 70,997, the court said that it could not 
grant injunctive relief against strikes, picketing 
and other union activity affecting interstate 
commerce since the Taft-Hartley Act had 
pre-empted the entire field of labor relations 
affecting commerce, particularly where the 
conduct complained of amounted to unfair 
practices. 


Strike Enjoined by State Court 


A state court may properly take juris- 
diction and grant an injunction in a con- 
troversy arising from a dispute over a 
collective bargaining agreement which does 
not involve an unfair labor practice, stated 
the California Supreme Court in a recent 
decision. The court held that a naked 
breach of a collective bargaining agreement 
does not in itself create an unfair labor 
practice. According to the court, the Taft- 
Hartley Act categorizes as an unfair labor 
practice strikes used as a weapon to alter 
collective bargaining agreements. In the 
present case, the strike involved a purported 
violation of a state safety regulation and, 
therefore, was not an unfair labor practice 
or a refusal to bargain. The strike was not 
a secondary boycott, according to the court, 
since there was no action against secondary 
employers. 

The court assumed jurisdiction over the 
case on the grounds that Section 301 juris- 
diction is not exclusive in the federal courts 
and that concurrent jurisdiction in the state 
courts is permitted under the recent United 
States Supreme Court decision of Te-tile 
Workers v. Lincoln Mills, 30 Lanor Cases 
{ 70,733. The court stated that although 
it “had jurisdiction over the subject, it was 
obliged under the Taft-Hartley Act to 
apply federal law to the case. 


Since injunctive relief was requested, the 
court was confronted with the problem of 
the limitations of the Norris-LaGuardia 
Act. However, the court stated that the 
Norris-LaGuardia Act does not apply to 
state courts since by its very terms it acts 
as a limitation only on the federal courts. 
The court stated that if it were to embody 
the Norris-LaGuardia Act into Section 301 
so as to apply it to state courts, it would 
be defeating the legislative purpose of the 
enactment of 301. The purpose of 301, as 
stated by the court, was to give the em- 
ployer a vehicle for enforcing a collective 
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Two Decades 
of State Labor Legislation: 1937-1957 


By HAROLD A. KATZ 


This article holds that a unified national labor policy is emerging. 


“4 


Vol. 8, No. 11 


proving this conclusion, the author explores the areas of state legis- 
lative action in the last 20 years and matches this with decisions of 
the United States Supreme Court which have impact on such state action. 


T IS NOW 20 YEARS since Wisconsin 

became the first state to adopt a labor 
relations act. During the first decade the 
national labor policy was embodied in the 
Wagner Act.’ The Taft-Hartley Act?’ fur- 
nished the milieu in which the states legis- 
lated in the second decade. Of perhaps 
even greater significance to the states than the 
federal acts themselves, however, were the 
decisions of the United States Supreme 
Court in labor cases during the period. This 
was because, as the Court wrote, “The 
National Labor Management Relations 
Act leaves much to the states, though 
Congress has refrained from telling us how 
much. We must spell out from conflicting 
indications of Congressional will the area 
in which state action is still permissible.” * 


It is our purpose here to explore the areas 
of state action in the labor field in the last 
two decades, We shall study the significant 
types of legislation affecting labor and em- 
ployment relations and the functioning and 
activities of labor unions. While recognizing 
that areas of state authority “are not sus- 
ceptible of delimitation by fixed metes and 
bounds,” the material will be correlated with 
the significant Supreme Court decisions, 
recognizing that “this penumbral area can 
be rendered progressively clear only by the 
course of litigation.” * 


State Labor Relations Acts 


A comprehensive code regulating labor 
relations is found in the 12 states,’ one terri- 


1 National Labor Relations Act, 1935 (NLRA), 
49 Stat. 449 (1935). For a study of this decade, 
see Millis and Katz, ‘‘A Decade of State Labor 
Legislation: 1937-1947,"" 15 University of Chi- 
cago Law Review 282 (1948). 

2? Labor Management Relations Act, 1947 
(LMRA), 61 Stat. 136 (1947), 29 USCA Sec. 151 
(1956). 

* Garner v. Teamsters Union, 24 LABOR CASES 
* 68,020, 346 U. S. 485, 488 (1953). 


State Labor Legislation 


* Weber v. Anheuser-Busch, Inc., 27 LABOR 
CASES { 69,064, 348 U. S. 468, 480 (1954). For 
a full discussion of the pre-emption doctrine, 
see Isaacson, ‘‘Labor Relations Law Federal 
v. State Jurisdiction,’’ 42 American Bar Asso- 
ciation Journal 415 (1956). 

* Colorado Revised Statutes (1954). Secs. 8-5-1 
and following; Connecticut General Statutes 
(1949), Ch. 370, Secs. 7388 and following: Kan 
sas General Statutes (1949), Secs, 44-801 and fol- 

(Continued on following page) 


747 


| 
| 
| | in 
| 


Mr. Katz is a partner in the Chicago law firm of 
Katz & Friedman. He is coauthor with Professor 
Charles O. Gregory of Labor Law: Cases, Materials 
and Comments and was coauthor with the late Pro- 
fessor Harry A. Millis of a study of the labor 
legislation enacted during 1937-1947. The author 
gratefully acknowledges the invaluable suggestions 
of his partner, Irving M. Friedman, in the prep- 
aration of the present article, which is an ad- 
vance publication of an article to appear in the 
Winter, 1958 University of Chicago Law Review. 
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tory” and one commonwealth’ which have 
adopted labor relations acts. Although the 
Taft-Hartley Act invited enactment of com- 
patible state legislation,” no state has en- 
acted such a law since the adoption of the 
federal statute in 1947, This contrasts with 
the rapid enactment of “litthe Wagner Acts” 
in four of the states within months after the 
Supreme Court held the Wagner Act consti- 
tutional.” Thereafter, only Rhode Island 
adopted such a statute,” and today, of the 
original group, only New York retains its 
“little Wagner Act” in substantially the 
original form. In 1939, Wisconsin, the first 
state to adopt a “litthe Wagner Act,” re- 
placed that act by the Wisconsin Employ- 
ment Peace Act. The Wisconsin act has 
been the precursor of subsequent legislation, 
state and federal, in its emphasis limiting 
the area of labor disputes to the primary 
disputants " and in its recognition of a right 
to refrain from, as well as a right to en- 
gage in, union activity,” and in its addition 
of union unfair labor practices.” Both this 
statute and the Michigan act of that same 


year attempted to justify themselves, at 
least in part, by a stated policy of protect- 
ing the consumer and parties not directly 
involved in labor disputes.“ The spirit of 
these 1939 statutes has dominated subse- 
quent labor legislation, leading the trend 
away from laws which primarily protected 
union activity and fostered collective bar- 
gaining toward legislation designed primarily 
to limit the area of labor’s rights. 
Procedurally, the state labor relations acts 
are of three basic types. The most popular 
has been the administrative type, patterned 
or the National Labor Relations Act, which 
places the administration of the statute in 
an agency that combines the functions of 
investigation, prosecution and adjudication. 
A check against arbitrary action is pro- 
vided, however, since, unless there is volun- 
tary compliance, the agency must go into 
the appropriate court to seek enforcement 
of its order. Charges are filed by private 
parties for investigation by the agency, but 
only the agency itself can issue a complaint 
which commences the formal procedure. 


(Footnote 5 continued) 

lowing: Massachusetts Annotated Laws (1950), 
Ch. 150A, Secs. 1 and following: Michigan Stat- 
utes Annotated (1950), Title 17, Ch. 154, See. 
17.454(1); Minnesota Statutes Annotated (1947), 
Secs. 179.01 and following: New York Labor 
Law (McKinney, 1948), Secs. 700 and following; 
Oregon Revised Statutes (1953), Secs. 662.010 
and following; Pennsylvania Statutes Annotated 
(Purdon, 1952), Tit. 43, Sees. 211.1 and follow- 
ing: Rhode Island Laws (1941), Ch. 1066; Utah 
Code Annotated (1953), Secs. 34-1-1 and follow- 
ing; Wisconsin Statutes Annotated (West, 1957), 
Secs. 111.01 and following. The Kansas and 
Oregon Acts are included even though they lack 
an important characteristic found in other acts 
—administration by a board or commission. 

* Hawaii Laws (1945), Ch. 72A, Sees. 4150.01 
and following. 

‘Puerto Rico Laws Annotated (1954), Tit. 29, 
Ch. 3, Secs. 61 and following. 

*LMRA, Sec, 10(c), 61 Stat. 146 (1947), 29 
USCA Sec. 160(a) (1956). Alabama, in 1949, 
adopted an act similar to the Taft-Hartley Act, 
but made applicable only to Wilcox County, a 
nonindustrial area in the state (Alabama Gen- 
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eral Act No. 241 (1949)). Acceptance of the act 
was made subject to a special election held in 
September, 1956, and, upon its approval in the 
referendum, it went into effect immediately 
thereafter, administered by the circuit judge of 
the county (‘‘State Labor Legislation in 1949," 
70 Monthly Labor Review 42, 44 (1950)). Sub- 
sequently, the Attorney General of Alabama, in 
an opinion dated July 19, 1950, held the entire 
act to be unconstitutional on the ground that 
the ministerial functions given’the judge con- 
travened the Constitution of Alabama. 

*NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LABOR CASES { 17,018, 301 U. S. 1 (1937). 
The four states were Massachusetts, New York, 
Pennsylvania and Utah. See footnote 5. 

” Rhode Island Laws (1941), Ch. 1066. 

" Wisconsin Statutes Annotated (West, 1957), 
Sees. 111.01 and following. 

"This right was always implicit under the 
Wagner Act but its specific enunciation was in- 
dicative of a new emphasis. 

4 Wisconsin Statutes Annotated (West, 1957), 
See. 111.06. 

% Wisconsin Statutes Annotated (West, 1957), 
Sec. 111.01(4). 
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“The most conspicuous attributes of these 
administrative boards,” a former NLRB 
chairman has written, “are preliminary in- 
vestigation [of charges filed] by state em- 
ployees, the encouragement of settlements 
between the parties consistent with the poli- 
cies ot the acts, the winnowing out of weak 
or frivolous cases which might otherwise 
be pressed to hearing by over-zealous pri- 
vate litigants, the elimination of protracted 
hearings wherever possible, and the evo- 
lution of a unified governmental policy on 
labor relations.”” Seven jurisdictions utilize 
the administrative technique—Connecticut,” 
Massachusetts,” New York,” Oregon,” Puerto 
Rico,” Rhode Island™ and Utah.” The 
remedies for unfair labor practices can be 
tailored expertly to cure the violation, but 
only by remedial—not  punitive—orders. 
Puerto Rico adds a sanction: A _ violator 
of the act cannot bid on any contract sup- 
ported even in part by government funds 
nor can he receive any permit, franchise or 
license from the government, or a subdi- 
vision thereof, for a period of one year.” 
A quasi-judicial technique is utilized in a 
second group of jurisdictions—Colorado,™ 
Hawaii,” Pennsylvania® and Wisconsin.” 
The board occupies the position of a court 
of first resort. No attempt is made to in- 
vestigate the merits of a complaint filed 
prior to hearing or to effect voluntary settle- 
ments; a hearing follows, as a matter of 
course,” the filing of a complaint by a party. 


The parties are private litigants seeking 
to enforce private rights,” and a party is 
always free to withdraw his complaint, 
without regard to whether the policies of 
the act are thereby effectuated. An alterna- 
tive procedure is provided in Colorado, un- 
der which the commission can itself initiate 
a complaint, but its right in this regard is 
no greater than that of a private party.” 
Redress in these four jurisdictions is re- 
medial, except that a violation of the statute 
is made a misdemeanor in Colorado.” In 
Colorado,” Hawaii” and Wisconsin,” the 
statutes expressly provide that a party is 
free to pursue equitable or legal relief in 
courts of competent jurisdiction; Pennsyl- 
vania, like the administrative states, pur- 
ports to give the state board exclusive 
power to prevent any person from engaging 
in an unfair labor practice.” 

The established judicial system is utilized 
in the third group of states having labor 
relations acts—Kansas,” Michigan” and 
Minnesota.” All proceedings to prevent or 
remedy unfair labor practices take place 
exclusively in the courts, with no labor 
relations board authorized to prosecute or 
to hear and determine such matters. Conse- 
quently, these states can be said to utilize 
the “court technique.” “ The commission of 
an unfair labor practice is made a misde- 
meanor under the Michigan statute,” while 
the remedy provided in Minnesota“ and 
Kansas “ is injunctive relief. While the first 


* Herzog, ‘‘The Labor Relations Acts of the 
States,’' 224 Annals of the American Academy 
of Political and Social Science 19, 22 (1942). 

™ Connecticut General Statutes (1949), Ch. 370, 
Secs, 7394-7395. 

Massachusetts Annotated Laws (1950), Ch. 
150A (Secs. 5-7). 

™ New York Labor Law (McKinney, 1948), 
Sec. 706. 

” Oregon Revised Statutes (1955), Ch. 662.710. 

*” Puerto Rico Laws Annotated (1954), Tit. 29, 
Ch, 3, Sec. 68. 

** Rhode Island Laws (1941), Ch. 1066, Secs. 
3,7 


*% Utah Code Annotated (1953), Sec. 34-1-10 
*% Puerto Rico Laws Annotated (1954), Tit. 29, 
Ch. 3, Sec. 72. 

** Colorado Revised Statutes (1953). Sec. 80-5-8. 
* Hawaii Laws (1945), Ch. 72A, Sec. 4150.09. 


* Pennsylvania Statutes Annotated (Purdon, 
1952), Tit. 43, Sec. 211.8(b). 

7 Wisconsin Statutes Annotated (West, 1957), 
See. 111.07. 

* The language of the Pennsylvania statute 
might be interpreted to give the Board discre- 
tion in the issuance of a complaint (Pennsylva- 
nia Statutes Annotated (Purdon, 1952), Tit. 43, 
Sec. 211.8(b)(f)). 

* The Pennsylvania statute does permit the 
attorney general, if he ‘‘sees fit, to participate 
in the prosecution of the case."" (Pennsylvania 
Statutes Annotated (Purdon, 1952), Tit. 43, Sec. 
211.8(f).) 


State Labor Legislation 


“Colorado. Revised Statutes (1953), Sec. 
80-5-8(2) (a). 

*" Colorado Revised Statutes (1953), Sec. 80-5-20. 

= Colorado expressly provides civil liability for 
damages from an unfair labor practice (Colo- 
rado Revised Statutes (1953), Secs. 80-5-8(1), 
80-5-19(1)). 

*® Hawaii Laws (1945), Ch. 72A, Sec. 4150.09(1). 

“” Wisconsin Statutes Annotated (West, 1957), 
See. 111.0701). 

*” Pennsylvania Statutes Annotated (Purdon, 
1952), Tit. 43, Sec. 211.814). An exception, al- 
ways, is the power of a state court to enjoin 
acts of violence (Allen-Bradley Local 1111, UR 
v. WERB, 5 LABor CASES 51,135, 315 U. 740, 
749 (1942). 

“” Kansas General Statutes (1949), Sees. 44-811, 
44-814. 

Michigan Statutes 
17.454(23)(c). 

Minnesota Statutes Annotated 
179.14. 

” This is the same enforcement procedure pro- 
vided in all the states which have piecemeal 
labor legislation not included in a labor rela- 
tions act. 

“Michigan Statutes Annotated 
17.454(16)-(18). 

"Minnesota Statutes Annotated (1947), Sec. 
179.14. 

“The action may be at the instance of the 
attorney general or the county attorney or on 
complaint of any aggrieved party (Kansas Gen- 
eral Statutes (1949), Sec, 44.810). 


Annotated (1950), Sec 


(1947), See. 


(1950), See. 
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two groups of states give priority in the 
courts to cases arising under the state labor 
relations act, no special treatment is ac- 
corded such litigation in states utilizing 
the “court technique.” The inflexibility of 
remedy and the expense and other diffi- 
culties involved in prosecuting “private 
rights” in the courts appear to have resulted 
in litthe enforcement of these statutes in 
Michigan, Minnesota and Kansas.” 


The most important features of the Na- 
tional Labor Relations Act, as amended, 
are the provisions for employer and union 
unfair labor practices and for the holding 
of representation elections. All of the state 
labor relations acts provide for some em- 
ployer unfair labor practices, but those 
provided in the state acts of Kansas, Michi- 
gan, Minnesota and Oregon are signifi- 
cantly weaker than those provided in the 
federal act. Among the additional unfair 
labor practices added are breach of contract 
in five jurisdictions,” bargaining with a 
minority union in four jurisdictions,” and 
refusing to accept the final determination 
of any tribunal on any issue in any contro- 
versy as to employment relations in three 
jurisdictions.” Deducting dues not  indi- 
vidually authorized is made an unfair labor 
practice in five jurisdictions.” 


All of the state labor relations acts ex- 
cept those of Connecticut, New York and 
Rhode Island contain some so-called “equaliz- 


ing” provisions which proscribe certain union 
or employee conduct. The area of pro- 
scribed activity is quite limited in Oregon, 
Puerto Rico, Massachusetts and Michigan; 
it is somewhat broader in Kansas, Hawaii, 
Minnesota, Pennsylvania and Utah; in Colo- 
rado and Wisconsin, the proscriptions are 
very broad. Among the union unfair labor 
practices outlined in the state acts but not 
in the federal act are the following: 


Six jurisdictions proscribe breach of contract 
by a union;” three make it illegal for a 
union to ignore the final determination of 
an issue by a competent tribunal; five 
declare picketing or boycotting—or boy- 
cotting in the absence of a majority strike 
—to be unlawful;” Puerto Rico makes it 
an unfair labor practice for a union to 
“unjustifiably” exclude or suspend from 
membership an employee in a unit covered 
by a union security provision; ™ and Colo- 
rado makes it unlawful for a union to de- 
mand or require that any “stand-in” em- 
ployee be hired.” 


Every state labor relations act, except 
Michigan’s, establishes a procedure for the 
holding of representation elections in ap- 
propriate units. Only Puerto Rico requires 
an employer to maintain a neutral position 
in such elections.” The representation pro- 
cedure is generally similar to that found in 
the federal act, though more rudimentary, 
and is subject to direct judicial review in 


* See Killingsworth, The Labor Relations Acts 
of the States: A Study in Public Policy (1948), 
pp. 132-133. 

“Colorado Revised Statutes (1953), Secs. 
80-5-6(1)(f), 80-5-6(2)(c): Hawail Laws (1945), 
Ch. T72A, Secs. 4150.08(1)(f), 4150.08(2)(c): 
Puerto Rico Laws Annotated (1954), Tit. 29, 
Ch. 3, Secs, 69(1)(f)-69(2)(a): Wisconsin Stat- 
utes Annotated (West, 1957), Secs. 111.06(1)(f), 
111.06(2) (ce). 

* Hawaii Laws (1945), Ch. 72A, Sec. 4150.08 
(1)(e); Puerto Rico Laws Annotated (1954), 
Tit. 29, Ch. 3, Sec. 69(1)(e); Utah Code An- 
notated (1953), Sec. 34-1-8(1)(e); Wisconsin 
Statutes Annotated (West, 1957), Sec. 111.06 
(1)(e). 

“Colorado Revised Statutes (1953), Sec. 
80-5-6(1)(@): Hawaii Laws (1945), Ch. 72A, Sec. 
4159.08(1)(g): Wisconsin Statutes Annotated 
(West, 1957), Sec. 111.06(1)(g). 

"Colorado Revised Statutes (1953), Sec. 
80-5-6(1); Hawail Laws (1945), Ch. 72A, Sec. 
4150.08(1)(1); Kansas General Statutes (1949), 
Sec, 44-809(6); Pennsylvania Statutes Annotated 
(Purdon, 1952), Tit. 43, Sec. 211.6(1)(f); Wis- 
consin Statutes Annotated (West, 1957), Sec. 
111.0641) (1). Such conduct is also prohibited 
under the criminal provisions of the LMRA, at 
Sec. 302(c)(4), 61 Stat. 136, 156 (1947), as 
amended by 29 USCA Sec, 186(c)(4)(1956). 

“Colorado Revised Statutes (1953), Sec. 
80-5-6(2)(e); Hawali Laws (1945), Ch. 72A, Sec. 
4150.08(2)(c); Kansas General Statutes (1949), 
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Sec. 44-809(15);: Minnesota Statutes Annotated 
(1950), Sec, 179.11(1): Puerto Rico Laws An- 
notated (1954), Tit. 29, Ch. 3, Sec. 69(2)(a): 
Wisconsin Statutes Annotated (West, 1957), 
Sec. 111.06(2)(c). 

* Colorado Revised Statutes (1953), Sec. 
80-5-6-2(d); Hawaii Laws (1945), Ch. 72A, Sec. 
4150.08(2)(d); Wisconsin Statutes Annotated 
(West, 1957), Sec. 111.06(2)(d). 

Hawaii Laws (1945), Ch. 72A, Sec. 4150.08 
(2)(e); Kansas General Statutes (1949), Sec. 
44-809(3); Minnesota Statutes Revised (1946), 
Sec. 179.11(8); Utah Code Annotated (1953). 
Sec. 34-1-8(2)(c); Wisconsin Statutes Annotated 
(West, 1957), Sec. 111.06(2)(e). 

*! Puerto Rico Laws (1954), Tit. 29, Ch. 3, 
Sec. 69(2)(b). 

"Colorado Revised Statutes (1953), Sec. 
80-5-6-2(k). A somewhat similarly directed 
federal provision has been given a narrow con- 
struction (LMRA, at Sec. 8(b)(6), 61 Stat. 136, 
142 (1947), as amended by 29 USCA Sec. 158(b) 
(6); NLRB v. Gamble Enterprises, 23 Lasor 
CASES { 67,437, 345 U. S. 117 (1953): American 
Newspaper Publishers Association v. NLRB, 23 
LABOR CASES { 67,436, 345 U. S. 100 (1953)). 

* Puerto Rico Laws Annotated (1954), Tit. 29. 
Ch. 3, Sec. 69(1)(g). It is quite interesting to 
note that Puerto Rico, which has been most 
actively seeking to attract new industries, has 
not sought to do so by the passage of re- 
strictive labor legislation, as has been the case 
with the southern states. 
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five states.“ Rhode Island does not permit 
its board to conduct an election between 
unions affiliated with the same parent labor 
organization; New York repealed a simi- 
lar provision this year. 


The United States Supreme Court’s de- 
cision in the recent Guss case™ has now 
eliminated the area of uncertainty concern- 
ing the limits of jurisdiction of state labor 
boards as against the federal board. It now 
appears that the NLRB’s jurisdiction is 
exclusive over all employers engaged in 
interstate commerce, whether or not the 
board chooses to assert its jurisdiction over 
a particular employer.” This decision has 
unquestionably greatly limited the practical 
importance of the state labor relations acts. 
It is an irony of history that this relative 
eclipse of the states from the labor relations 
field has come largely as a result of the 
Taft-Hartley Act, the leading proponents of 
which were vigorous exponents of states’ 
rights. 


Picketing 


The years 1937 and 1957 not only en- 
compass the 20-year period since the enact 
ment in Wisconsin of the first state labor 
relations act in the United States, but these 
vears and that same state also figure most 
prominently in the story of picketing in the 
United States in the last two decades. Ii 
was in each of these years that the Court 
decided a landmark case—both were from 
Wisconsin—to open and close an era of 
Supreme Court law on the power of a state 
to regulate peaceful picketing. In 1937 the 
United States Supreme Court handed down 
its decision in the Senn case,” which held 
Wisconsin’s little Norris-LaGuardia Act, 


“Colorado Revised Statutes (1953), Sec. 
80-5-8(5), (8): Pennsylvania Statutes Annotated 
(Purdon, 1952), Tit. 43, Sec. 211.9(b): Wisconsin 
Statutes Annotated (West, 1957), Secs. 111.05(3), 
111.07(8): Oregon Revised Statutes (1955), Sec. 
662.720. This seems to have also been the prac- 
tice In Minnesota even though there is no ex- 
press statutory authority. 

*” Rhode Island Laws (1941), 
6(3). 

“ Guss v. Utah Labor Relations Board, 32 
LABOR CASES ° 70,563, 353 U. S. 1 (1957). See 
also Bethlehem Steel Company v. NYSLEB, 12 
LABOR CASES © 51,245, 330 U. S. 767 (1947). 

In Guss v. Utah Labor Relations Board, the 
Supreme Court held that “‘the proviso to Sec. 
10(a) is the exclusive means whereby states 
may be enabled to act concerning the matters 
which Congress has entrusted to the National 
Labor Relations Board. LMRA, at Sec. 10(a) 
permits the NLRB to cede jurisdiction only to 
a state whose policy conforms to federal labor 
policy. Since no state has such a policy, the 
NLRB is powerless to cede any of its jurisdic- 
tion, even over those industries lying in the 


State Labor Legislation 


Ch. 1066, Sec 


limiting the issuance of injunctions in labor 
disputes, to be constitutional. The Court, 
in sustaining the right of the Wisconsin 
legislature to prohibit her state courts from 
enjoming peaceful picketing in a labor dis- 
pute, said: “Members of a union might, 
without special statutory authorization by 
a State, make known the facts of a labor 
dispute, for freedom of speech is guaran- 
teed by the Federal Constitution.” ” 


This declaration by the Court in the Senn 
case soon became the basis for the Thorn 
jill doctrine, under which the Court threw 
the mantle of the First and Fourteenth 
Amendments around all forms of peaceful 
picketing “as within the area of free dis- 
cussion that is guaranteed by the Consti- 
tution.” Elevated to the lofty heights of 
a constitutionally protected right, peaceful 
picketing for a period appeared to enjoy 
the virtual immunity from state or federal 
regulation that attaches to freedom of speech 
under our Bill of Rights. 


But by 1957 the Court had “come full 
circle” since Senn and Thornhill. In Team- 
sters Union v. Vogt, Inc.,” the Court per 


mitted Wisconsin to enjoin the peaceful 
picketing of a small gravel pit by a Team 
ster local after the union had tried unsuc 
cesstully to induce employees of the pit to 
jom its ranks. The Wisconsin Supreme 
Court had found that the purpose of the 
picketing was to coerce the employer to 
interfere with his employees’ right to refuse 
to join a union, such purpose being unlawful 
in Wisconsin. The United States Supreme 
Court had no hesitancy in holding that the 
lone picket peacefully patrolling outside the 
gravel pit was not protected from. state 
regulation by the Fourteenth Amendment.® 


“no-man's land’ beyond the reach of NLRB 
jurisdictional standards. 

* Senn v. Tile Layers Protective Union, Local 
5, 1 LARor Cases € 17,023, 301 U. S. 468 (1937) 

At p. 478. 

“Thornhill wv. Alabama, 2 
© 17,059, 310 U. S. 88, 102 (1940). 

“7BT, Local 695 wv. Vogt, Inc., 32 LABOR 
Cases ‘ 70,770, 354 U. S. 284 (1957), dissent by 
Justice Douglas, concurred in by the Chief 
Justice and Justice Black. Justice Douglas 
concluded: ‘Today, the Court signs the formal 
surrender. State courts and state legislatures 
cannot fashion blanket prohibitions on all pick- 
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eting. But, for practical purposes, the situation 
now is as it was when Senn v. Tile Layers 
Union [cited at footnote 58] was decided. 


State courts and state legislatures are free to 
decide whether to permit or suppress any par- 
ticular line for any reason other than a blanket 
policy against all picketing.’’ (At p. 297.) 
@ Cited at footnote 61. 
“The opinion in the Vogt case was written 
by Mr. Justice Frankfurter, who—in 1941—had 
(Continued on following page) 
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As the protection of picketing under the 
First and Fourteenth Amendments withered 
away during the two decades, the Court 
breathed new vitality into another provision 
of the Constitution—the supremacy clause.” 
Except where the picketing was enmeshed 
with violence” or the action was for dam- 
ages under a common law remedy,” the 
power of the federal government over pick- 
eting in industries affecting interstate com- 
merce was “plenary,” excluding state regulation, 
even where its own agency declined to as- 
sert jurisdiction.” 


The Wagner Act did not limit picketing. 
The Taft-Hartley Act prohibits picketing 
where the activity is part of an illegal course 
of conduct under the secondary boycott 
provisions of the act.” However, regard- 
ing picketing in industries engaged in inter- 
state commerce, the Supreme Court has 
pointed out: 


“The detailed prescription of a procedure 
for restraint of specified types of picketing 
would seem to imply that other picketing 
is to be free of other methods and sources 
of restraint. For the policy of the National 
Labor Management Relations Act is not to 
condemn all picketing but only that ascer- 
tained by its prescribed processes to fall 
within its prohibitions. Otherwise, it is im- 


plicit in the Act that the public interest is 
served by freedom of labor to use the 
weapon of picketing. For a state to im- 
pinge on the area of labor combat designed 
to be free is quite as much an obstruction 
of federal policy as if the state were to 
declare picketing free for purposes or by 
methods which the federal Act prohibits.” ® 


The effect of Supreme Court decisions 
relating to peaceful picketing is to make 
state laws applicable only to those limited 
intrastate businesses which manage to avoid 
the broad sweep of the commerce clause. 


Five jurisdictions permit picketing only if 
a majority of the employees have voted in 
favor of a strike.” Thus, Wisconsin, in 1939 
—in substituting an employment peace act 
for a “litthe Wagner Act,” declared it to be 
an unfair labor practice for any person “to 
cooperate in engaging in, promoting or in- 
ducing picketing, boycotting or any 
other overt concomitant of a strike unless 
a majority in a collective bargaining unit 
of the employees of an employer against 
whom such acts are primarily directed have 
voted by secret ballot to call a strike.” ” In 
1943, the Wisconsin legislature, with a long 
look at the intervening Supreme Court de- 
sions in Thornhill™ and Swing,” solemnly 
added after the word “picketing” in the 


(Footnote 63 continued) 

written the Court's opinion in AFL v. Swing, 
striking down as unconstitutional an Illinois 
injunction banning stranger picketing. In his 
dissent in the Vogt case, Mr. Justice Douglas 
observed that in the Swing case, ‘‘we held that 
the First Amendment protected organizational 
picketing on a factual record which cannot be 
distinguished from the one now before us.” 

“This Constitution and the Laws of the 
United States which shall be made in Pursuance 
thereof shall be the supreme Law of the 
Land .. . any Thing in the Constitution or 
Laws of any State to the Contrary notwith- 
standing .. .' (United States Constitution, 
Art, 6, Sec, 2.) 

Allen-Bradley Local 1111, UE v. WERB, 
cited at footnote 35; UAW v. WERB, 30 LaBor 
CASES § 70,000, 351 U. S. 266 (1956). 

“ United Construction Workers v. Laburnum 
Construction Corporation, 26 LABOR CASES 
* 68,460, 347 U. S. 656 (1954). The question of 
whether the federal pre-emption doctrine applies 
to private state actions for damages arising out 
of alleged interference with the right of the 
plaintiffs to work during a strike is now before 
the Supreme Court for decision (UAW, CIO v. 
Russell, 30 LABOR CASES { 69,850, 264 Ala. 456, 
88 So. (2d) 175 (1956), cert. granted, 352 U. S. 
915 (1956)). The Alabama Supreme Court per- 
mitted the jury to assess both actual and 
punitive damages. 

In the appendix to its brief in the Supreme 
Court, the UAW has collected a partial list of 
damage suits pending in Alabama against 
unions, growing out of alleged interference 
with the right of employees to work. There 
is contained a list of 89 such actions in which 
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aggregate damages of $2,135,500 are prayed for. 
In only three of the lawsuits is there any allega- 
tion of physical assault (brief for petitioner, 
appendices, Appendix B, at pp. 7a-12a). 

“ Guss Vv. Utah Labor Relations Board, cited 
at footnote 56: Meat Cutters, Local 427 v. Fair- 
laun Meats, Inc., 32 LABOR CASES © 70,564, 353 
U. S. 20 (1957). 

™ LMRA, 61 Stat. 141 (1947), 29 USCA Sec. 
158(b)(4) (1956). 

” Garner v. Teamsters Union, cited at foot- 
note 3, at p. 499. 

“Colorado Revised Statutes (1953), Sec. 
80-5-6(2)(e); Hawaii Laws (1945), Ch. 72A, Sec. 
4150.08; Kansas General Statutes (1949), Sec. 
44-809(3); Utah Code Annotated (1953), Sec. 
34-1-8(2)(c); Wisconsin Statutes Annotated 
(West, 1957), Ch. 111, Sec. 111.06(2)(e) In 
American Federation of Labor v. Reilly, 9 
LABOR CASES ‘ 62,462, 113 Colo. 90, 155 Pac. (2d) 
145 (1944), the Colorado statute was held to be 
inoperative because it is inseparably connected 
in substance with the unconstitutional require- 
ment of Section 94(20), tor the compulsory in- 
corporation of labor unions. The Texas Su- 
preme Court ruled that the Texas statute is 
unconstitutional if ‘‘labor dispute’’ is restricted 
to a controversy between an employer and a 
majority of his employees (/nternational Union 
of Operating Engineers v. Cor, 15 LABOR CASES 
64,660, 148 Tex. 42, 219 S. W. (2d) 787 (1949)). 
See also Ea Parte Henry, 15 Lapor Cases 
* 64,770, 147 Tex. 315, 215 S. W. (2d) 588 (1948). 

™ Wisconsin Statutes Annotated (West, 1957), 
Sec. 111.06(2)(e). 

= Cited at footnote 60. 

“AFL v. Swing, 3 LABOR CASES © 51,112, 312 
U. S. 321 (1941). 
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above sentence: “(not constituting an exer- 
cise of constitutionally guaranteed free 
speech).” ™ 

Stranger picketing has been a frequent 
subject of state legislative assault, in spite 
of the Supreme Court decision in the Swing 
case” holding such activity to be constitu- 
tionally protected. Five states have banned 
picketing by nonemployees,” while an equal 
number by statute prohibit picketing in the 
absence of a labor dispute.” Oregon pro- 
hibits picketing unless the union is certified 
as bargaining agent for the employees.” 

The location of picketing has also been 
a subject of legislative interest. Picketing 
of homes has been prohibited in eight juris- 
dictions.” Picketing of courts has been pro- 
hibited in Louisiana and Massachusetts.” 

The method of picketing has also been 
subjected to considerable legislative atten- 
tion. Ten jurisdictions by statute ban mass 
picketing,” and seven jurisdictions prohibit 
picketing which interferes with ingress and 
egress.” A few statutes attempt to define 
mass picketing. The South Dakota statute 
defines it as “picketing by a greater number 
than five per cent of the first one hundred 
striking or locked out employees of the 
picketed employer and one per cent of the 


employees in excess of this number.” ™ Mass 
picketing is defined in Nebraska as “any 
form of picketing in which there are more 
than two pickets at any one time within 
either 50 feet of any entrance to the prem- 
ises being picketed or within 50 feet of any 
other picket or pickets, or in which pickets 
constitute an obstacle to the free ingress 
and egress to and from the premises being 
picketed or any other premises either by 
obstructing by their persons or by the 
placing of vehicles or other physical ob 
structions.” ™ Picketing is limited to one 
person per entrance in Minnesota, in the 
absence of a strike.” 


Strikes 

The principal basis of federal jurisdiction 
in the labor field is said to be the avoidance 
of strikes which otherwise burden or ob- 
struct interstate commerce.” One method 
for avoiding these obstructions is “by en- 
couraging the practice and procedure of 
collective bargaining The Taft- 
Hartley Act itself, in the course of defining 
the requirements of collective bargaining, 
establishes certain mandatory procedures 
that must be followed in order to terminate 
or modify an existing collective bargaining 


™ Wisconsin Statutes Annotated (West, 1957). 


Sec. 111.06(2)(e). 
™% Cited at footnote 73. 


™ Minnesota Statutes Annotated (1947), Sec. 
179.11(4): North Dakota Laws (1953), See. 


34.0912; Pennsylvania Statutes Annotated (Pur- 
don, 1952), Tit. 43, See. 211.6(2)(d): South 
Dakota Code (Supp., 1939), See. 17.1112(1): 
Virginia Code Annotated (1950), Sec, 40-64. 

7 Arizona Revised Statutes Annotated (1956), 


Ch. 8, Sec. 23-1322: Minnesota Statutes An- 
notated (1947), Sec. 179.11(5): South Dakota 
Code (Supp., 1939), Sec. 17.1112(1); Texas 


Statutes Annotated (Vernon, 1947), Art. 5154d, 
Sec. 4; Wisconsin Statutes Annotated (West, 
1957), See. 111.06(2)(a). 

™ Oregon Revised Statutes (1955), See. 662.770. 

* Connecticut Revised Statutes (1944), Ch. 424, 
Sec. 8610; Florida Statutes Annotated (1952), 
Tit. 29, Sec. 447.09111): Hawaii Laws (Special 
Sess., 1949), Ch. 273A, Sec. 11527: Kansas 
Statutes Annotated (1949), Sec. 44-899(14): 
Michigan Statutes Annotated (1950), Ch. 154, 
Sec. 17.454(10.5): South Dakota Code (Supp., 
1939), See. 17.1107; Utah Code Annotated 
(1953), Sec. 34-1-8(2)(a); Wisconsin Statutes An- 
notated (West, 1957), Sec. 111.06(2)(a). 


“” Loulsiana Statutes Annotated (1950). Sec. 
14-401: Massachusetts Laws Annotated (1956) 
Ch. 268, Sec. 13A. Even in the absence of a 


Statute, the picketing of a judge's home during 
the pendency of a proceeding has been held to 
be contempt (Fawick Airflex Company v. UR, 
Local 735, 17 LaBorR CASES ‘ 65,637, 56 Ohio 
Abs. 426, 92 N, E. (2d) 446 (1950)). 

“Arkansas Statutes Annotated (1947), Sec 
81-207; Colorado Revised Statutes (1953), Sec. 
80-5-6(2)(f); Georgia Code Annotated (Supp 
1955), Sec. 54-803; Michigan Statutes Annotated 
(1950), Ch. 154, Sec. 17.454(10.5): Mississippi 
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Laws (Sess. Laws, 1942), Ch. 328, Sec, 2 
1943), See 


Nebraska Revised Statutes (Supp 


28-814.01: South Carolina Code (Supp 1956), 
Ch, 21, Sec. 40-46.6(2): Texas Statutes An- 


Utah Code 
Wisconsin 


notated (Vernon, 1947), Art. 5154d 


Annotated (1953), Sec. 34-1-8(2)(d) 
Statutes Annotated (West, 1957), See. 111.06 
(2)(f). The courts have not been reluctant 


about prohibiting mass picketing. even in the 
absence of a statute (Lodge Manufacturing 
Company v. Gilbert, 23 LABOR CASES © 67,737, 


260 S. W. (2d) 154 (1953); Zanesville Publishing 
Company v. Typographical Union, Local 199, 32 
LABOR CASES ‘ 70,8366 (Ohio Ct. Com. Pleas, 
1956): Schollhorn Company v. Playthings, Jew- 
elry and Novelty Workers Union, 10 LABOR 
Cases € 63,015 (Conn. Ct. Com. Pleas, 1946) 
Warner Brothers Pictures, Inc v. Paint 
ers Local No, 644, 10 LABOR CASES ° 62,843 


(Calif., 1945); Westinghouse Electric Corpora- 
tion v. UE, Local 107, 29 LABOR Cases ¢ 69,577, 
383 Pa. 297, 118 Atl. (2d) 180 (1955) 

“= Florida Statutes Annotated (1953), Tit. 29 
Sec. 447.09113); Hawaii Laws (Special Sess., 
1949), Ch. 273A, Sec. 11527: Kansas Statutes 
Annotated (1949), Sec 44-809(16) Michigan 
Statutes Annotated (1950), Ch 154, Sec. 17.454 
(10.5); South Carolina Code (Supp., 1956), Ch 
21, Sec. 40-46.6(2); South Dakota Code (Supp 
1939), Sec. 17.1112(3): Virginia Code (1950), Tit 
4, Sec, 40-64 


“South Dakota Code (Supp, 1939), Sec 
17.1112(5) 

“ Nebraska Revised Statutes (Supp., 1943), 
Sec. 28-814.02 

“™ Minnesota Statutes Annotated (1947), Sec 


179.1115) 
“LMRA, at Sec. 1, 61 
USCA Sec. 151 (1956) 


Stat. 136 (1947), 29 
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agreement, including notice requirements.” 
It establishes a procedure that may be fol- 
lowed in the case of national-emergency 
strikes, including the appointment by the 
President of a fact-finding board of inquiry, 
injunctive relief, and a secret ballot of the 
employees on the employer’s last offer.” 
For other types of disputes the Federal 
Mediation and Conciliation Service is to 


“seek to induce the parties voluntarily to 
seek other means of settling the dispute 
including sub- 


without resort to strike... 
mission to the employees in the bargaining 
unit of the employer's last offer of settle- 
ment for approval or rejection in a secret 
ballot.” 


Between 1940 and 1950 a number of states 
passed legislation directly related to strikes 
in the collective bargaining process, includ- 
ing the following major types of legislation: 

(1) Thirteen jurisdictions, including Michi- 
gan,” had passed laws making strikes illegal 
unless approved by a majority vote by se- 
cret ballot prior to the walkout.” 

(2) Eight states, including Michigan,” had 
passed laws requiring some type of notice 
and a cooling-off period before a strike 
could be legally called. Then, on May 8, 
1950, the United States Supreme Court in 
Automobile Workers v. O’Brien,” held the 
Michigan law requiring a 20-day strike no- 
tice and majority authorization of a strike 


* At Sec, 8(d), 61 Stat. 142 (1947), 29 USCA 
Sec, 158(d) (1956). The Wagner Act contained 
no provisions concerning dispute settlement: it 
specifically provided: ‘‘Nothing in this Act shall 
be construed so as to interfere with or impede 
or diminish in any way the right to strike."’ 
(NLRA, Sec. 13, 49 Stat. 457 (1935).) This 
language was qualified by the significant clause 
“except as specifically provided for herein'’’ in 
the Taft-Hartley Amendments (LMRA, at Sec. 
13, 61 Stat. 151 (1947), 29 USCA Sec. 163 (1956)). 

™ LMRA, at Sec. 206, 61 Stat. 155 (1947), 29 
USCA Secs. 176-180 (1956) 

“” LMRA, at Sec. 203(c), 61 Stat 
USCA Sec. 173(c) (1956) 

” Alabama Code (Supp., 1955), Tit, 26, Sec. 
388; Colorado Revised Statutes (1953), Art. 5, 
Ch. 80-5-6(2)(e); Laws of Delaware (1947), Ch. 
196; Florida Statutes Annotated (1952), Sec. 
447.0913): Hawaii Laws (1945), See. 4150.08(2) 
(e); Kansas General Statutes Annotated (1949), 
Sec. 44-809(3); Michigan Statutes Annotated 
(1950), See. 17.454(10): Minnesota Statutes An- 
notated (1947), Sec. 179.11(8): Missouri, S. 79, 
Laws 1947; North Dakota, H. B. 160, Laws 1947: 
Texas Civil Statutes Annotated (Vernon, Supp., 
1956), Art. 5154g, Sec, 2: Utah Code Annotated 
(1953), Sec, 34-1-8(2)(c); Wisconsin Statutes An- 
notated (West, 1957), See. 111.06(2)(e). The 
Alabama, Colorado and Kansas Laws were held 
unconstitutional (Alabama State Federation of 
Labor v. McAdory, 8 LaBor Cases 62,191 
(Ala., 1944); AFL v. Reilly, cited at footnote 
70: Stapleton wv. Mitchell, 9 Lanor Cases 
* 62,574, 60 F. Supp. 51 (DC Kan., 1945)). 

“ The assumption of this type of legislation 
appears to be that union leaders take employees 
out on strike against their will and, if given 
the opportunity to vote, employees would fre- 
quently reject such action. In strike votes con- 
ducted by the NLRB under the War Labor 
Disputes Act during the period 1944-1946, a 
majority opposed strike action in only 11 per 
cent of the cases. Almost 2 million valid ballots 
were cast in all elections combined, somewhat 
over four fifths being cast ‘‘in favor of interrup- 
tion of work."’ (NLRB Eleventh Annual Report 
(1946), p. 91.) On the basis of a survey of 
employer opinion in 1945, the Journal of Com- 
merce reported as follows: “The use of tax- 
payers’ money for the purpose of holding elec- 
tions which are aimed at intimidating employers 
or the Government is strongly opposed by in- 
dustrialists, It is felt that if unions wish to 
strike they can poll their own members, as they 
have always done before the war.’ (October 
10, 1945, pp. 1-4.) 
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154 (1947), 29 


A study shows that 61.4 per cent of union 
workers are covered by constitutions which re- 
quire local union strike votes. Of these, 20.5 
per cent are covered by provisions which require 
strike votes both before and during the strike. 
A two-thirds majority was required in about 
half of the international union constitutions 
which specified the size of the vote necessary 
for strike action (‘‘Strike-Control Provisions 
in Union Constitutions," 77 Monthly Labor 
Review 497, 498 (1954)). However, the leading 
study of union strike votes concluded that ‘‘the 
procedures of local unions for calling strikes 
are considerably more democratic than refer- 
ence to their international constitutions would 
suggest."’ (Parnes, Union Strike Votes (1956), 
p. 67. A recent case sustained the right of an 
employer to insist on a contract clause for- 
bidding strikes unless approved by a majority 
vote of the employees involved, both union and 
nonunion (NLRB v. Wooster Division of Borg- 
Warner Corporation, 31 LABOR CASES © 70,210. 
236 F. (2d) 898 (CA-6, 1956), cert. granted, 353 
U.S. 907 (1957)). 

"Colorado Revised Statutes (1954), Art. 5, 
Ch. 80-5-11(2) (dairy or farm workers); Georgia 
Laws (1941), No. 293, Sees. 34; Kentucky Re 
vised Statutes (Cullen, 1946), Sec. 336.150; Ha- 
wail Laws (1945), Sec. 4150.12 (agricultural 
workers): Michigan Statutes Annotated (1950), 
Sec. 17.454(9): Minnesota Statutes Annotated 
(1947), Sec. 179.06; North Dakota (Supp., 1949), 
Sec. 34-0910; Wisconsin Statutes Annotated 
(West, 1957), Sec. 111.11 (agricultural workers) 
The assumption of this type of provision 
which might be termed the “‘hot-head theory” 
of strikes—appears to be that many strikes 
are hastily called in an atmosphere of crisis 
and that a legally required period of status quo 
between the decision to strike and the actual 
strike will result in a settlement of the dispute 
or a “cooling-off'’ of the desire to strike. In 
effect, a 60-day cooling-off period is imposed by 
the notice requirements of Section 8(d) of the 
federal act in connection with collective bargain- 
ing disputes (LMRA, at Sec. 8(d)(1), 61 Stat 
142 (1947), 29 USCA See, 158(d)(1) (1956)) 
International union approval to strike is di- 
rectly required in union constitutions covering 
59.4 per cent of organized workers and indi- 
rectly required in constitutions covering an 
additional 29.1 per cent, or a total of 88.5 per 
cent (‘Strike-Control Provisions in Union Con- 
stitutions,’’ 77 Monthly Labor Review 497-498 
(1954)). 

“18 LABOR CASES 
(1950). 
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invalid as applied to an industry engaged in 
interstate commerce. Referring to the pro- 
visions of the Taft-Hartley Act, the Court 
said: “None of these sections can be read 
as permitting concurrent state regulation of 
peaceful strikes for higher wages. Congress 
occupied this field and closed it to state 


regulation.” ™ 


The decision in Amalgamated Association 7 
WERB soon followed.” The Court there 
held invalid, as applied to a public utility 
within the jurisdiction of the National Labor 
Relations Act, the Wisconsin law which 
prohibited strikes and lockouts in public 
utilities and which required compulsory 
arbitration. The effect of these decisions 
was to make clear that the states cannot 
regulate the calling or the settlement ot 
strikes in industries affecting commerce, 
but must confine their jurisdiction solely to 
intrastate business. An exception, however, 
is provided where the activity is neither 
prohibited nor protected by the Taft-Hart- 
ley Act, as, for example, recurrent, unan- 
nounced work stoppages.” The principal 
responsibility for dealing with the 33 million 
man-days of strike idleness occurring annu 
ally in the United States” unmistakably be- 


longed to the federal government. 

As far as intrastate industry was con- 
cerned, a glance at the state laws in effect 
at the end of the 1957 legislative sessions 
reveals that, during the interval between 


At p. 457. 

"19 LABOR 
(1951). 

“UAW, AFL, Local 232 v. WERB, 16 LABOR 
Cases { 64,992, 336 U. S. 245 (1949). 

“ Herlihy and Moede, ‘‘Analysis of Work 
Stoppages During 1956,"' 80 Monthly Labor Re- 
view 565, 568 (1957). 

*In 1955, Kansas enacted a strike-vote re- 
quirement to replace its earlier law held un- 
constitutional in Stapleton v, Mitchell, cited at 
footnote 90 (Kansas Laws (1955), Ch. 252, Sec 
3(3)). 

” 47 Delaware Laws (1948), Ch. 301, at p. 662. 
repealing 46 Delaware Laws (1948), Ch. 496 
Missouri Laws (1949), H. B. 20, Sec, 1, at pp 
315-316, repealing Missouri Laws (1947), S. B. 79 
Sec. 3, at p. 351; North Dakota Laws (1953), 
Ch. 216, Sec. 8, repealing North Dakota Laws 
(1949), referred measure of H. B. 160, at pp 
511-512 

™ Florida, Hawaii, Indiana, Maryland, Massa- 
chusetts, Michigan, Missouri, Nebraska, New 
Jersey, Pennsylvania and Texas 

™ Cited at footnote 95; 19 LABOR CASES 
* 66,194, 340 U. S. 416 (1951) (connected case) 
The Kansas statute providing for compulsory 
arbitration of labor disputes in certain indus- 
tries ‘‘affected with a public interest’ is not 
included in view of the United States Supreme 
Court decision in Wolff Packing Company v 
Court of Industrial Relations, 267 U. S. 552 
(1924), holding vital parts of the statute un- 
constitutional. 
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CASES ‘ 66,193, 340 U. S. 383 


the decision in the O’Brien case in 1950 and 
the present time, no additional states have 
adopted a strike vote requirement,” while 


three of the 11 which had such statutory 


provisions in 1950 subsequently repealed them 
Of the eight laws in effect at the time of 
the O’Brien decision, requiring notice before 
a strike is called, two states—Kentucky and 
Minnesota—have since repealed such a re- 
quirement, and no other state has added 


such a provision. 

Eleven jurisdictions had laws regulat- 
ing strikes in public utilities at the time of 
the Supreme Court's decision in 1951 in 
the Amalgamated Association case." None of 
these statutes has been repealed, and Vir 
ginia, in 1952," and Maryland, in 1956,” 
added comparable statutes. Neither the 
Maryland nor the Virginia law contains a 
ban on strikes until the procedures provided 
for by law have been exhausted. Such a ban 
is contained in four of the earlier statutes,” 
Seven of the laws provide for seizure of the 
utility by the state (the seizure provision in 
Virgina applies only to coal mines)."” Three 
states expressly ban strikes after seizure.” 
Under the Maryland law, the governor oper 
ates the plant or facility “for the account 
of the person operating it immediately prior 
to the seizure,” except that by filing written 
notice with the governor within ten days after 
seizure, the elect “to receive 


in heu thereof fair and reasonable compen 


owner may 


‘ The Virginia statute expressly states: ‘In 

the event Federal legislation does not apply 
it shall be the duty of the utility and its 

employees, or designated representatives, to 
meet and confer with the Commissioner... .”’ 
(Virginia Acts of Assembly (1952), Ch. 697, Sec 
40-75.3.) Hawaii, which already had an act 
covering public utilities, passed an act in 1951, 
providing for the seizure of plants and facilities 
of stevedoring companies during emergencies 
(Hawaii Laws (1951), Ch. 73A, See. 4181.01(12)) 

™ The Maryland statute, by its own terms 
expired this year (Maryland Laws (1956), Ch 
41, See. 5) 

™ Florida Statutes Annotated (1952), Tit. 29 
Sec. 453.04; Indiana Statutes Annotated (Burns 
1952), Sec. 40-2406: Michigan Statutes Annotated 
(1951), Ch, 154, See. 17.454(14.8): Pennsylvania 
Statutes Annotated (Purdon, 1952), Tit 43 
Sec. 213.6 

™ Hawaii Laws (1945), Sec. 4161 Kansas 
General Statutes Annotated (1950), Sec. 44-620 
Maryland Annotated Code (1957), Art. 89, Sec 
12G; Massachusetts Annotated Laws (1950), Ch 
150B, Sec. 4(b)(1): Missouri Revised Statutes 
(1952), Sec. 295.180; New Jersey Revised Stat- 
utes (1940), Sec. 34:13B-13 (Supp., 1956): North 
Dakota Revised Code (1944), Sec. 37-0106 

™ Massacnusetts Annotated Laws (1950), Ch 
150B, Sec. 4(B) Missouri Revised Statutes 
(1952): Sec. 295.180: New Jersey Revised Stat- 
utes (1952), See. 295.200; New Jersey Revised 
Statutes (1940), Sec. 34:13B-19 (Supp., 1956) 


755 


sation for the appropriation and temporary 
use of his property... .” In fixing the 
fair value, the effect of the threatened inter- 
ruption from the labor dispute on the value 
to the owner shall be taken into account. 
Ten of the state laws provide for compul- 
sory mediation,” while nine make provision 
for compulsory arbitration.” In eight of the 
states the law applies only to public utili- 
ties,” while the North Dakota statute, which 
does not provide for compulsory arbitration, 
applies to any labor dispute “likely to cause 
a strike or lockout or interferes or is likely 
to interfere with the due and ordinary course 
of business or menaces the public peace or 
jeopardizes the welfare of the community 
and the parties thereto are unable to adjust 


.”'™ Hospitals are expressly 
112 


the same... 
covered in the Minnesota and Michigan laws, 
the stevedoring industry in Hawaii,’” and 
the distribution of food, fuel, hospital and 
medical services in Massachusetts.“* Ten 
jurisdictions expressly prohibit strikes in 


government service,” 


The sit-down strike, which the Supreme 
Court once characterized as “a high-handed 
proceeding without shadow of legal right,” ’” 
is now expressly prohibited in 12 states.” 
Since the sit-down strike is neither ex- 
pressly prohibited nor sanctioned by the 
Labor Management Relations Act of 1947 *” 
and since the protection of private property 
rights has traditionally been within the 
police and equity power of the state,” the 
right of states effectively to legislate in 
this area seems clear. 


Similarly, the right of the states to enact 
antiviolence statutes, prohibiting coercive 
tactics in connection with strikes, is now 
well established, whether by exercise of the 
traditional police and equity powers or 


through the medium of a state labor rela- 
tions board.” Over the years there has been 
no love lost in this country between the 
union member and the nonmember, and the 
latter has been frequently singled out for 
special legislative protection. The extent of 


“ Maryland Laws (1956), Ch. 41, Sec. 1, [Sub- 
sec.] 12GQ1). 

Florida Statutes Annotated (1952), Tit. 29, 
Sec. 453.04; Indiana Statutes Annotated (Burns, 
1952), Ch. 2, Secs. 40-2405—40-2406; Kansas 
General Statutes Annotated (1950), Secs. 44-606- 
44-616; Massachusetts Annotated Laws (1950), 
Ch, 150B, Sec. 3(A); Minnesota Statutes (1947), 
Sec. 197.06; Missouri Revised Statutes (Vernon, 
1952), Secs. 295.030, 295.080; New Jersey Re- 
vised Statutes (1940), Secs. 34:13A-4—34:13A-6: 
North Dakota Revised Code (1943), Secs. 3A-1001 
and following (Supp. 1953); Peansylvania Stat- 
utes Annotated (Purdon, 1952), Tit. 43, Sec. 
213.5; and Virginia Code (1950), Sec. 40-95.3. 

™ Florida Statutes Annotated (1952), Tit. 29, 
Sec. 453.06; Indiana Statutes Annotated (Burns, 
1952), Ch. 24, Secs. 40-2407 and following; Kan- 
sas General Statutes Annotated (1950), Secs. 
44-606—44-616; Minnesota Statutes (1947), Secs. 
179.07-179.08 Missouri Revised Statutes (Vernon, 
1952), Sec. 295.160: Nebraska Revised Statutes 
(1952), Sec. 48-810: New Jersey Statutes Anno- 
tated (1940), Secs, 34:13B-20—34:13B-23 (Supp., 
1956); Pennsylvania Statutes Annotated (Pur- 
don, 1952), Tit. 43, Sec. 213.8; Wisconsin Stat- 
utes Annotated (West, 1957), Secs. 111.57-111.60. 

” Florida Statutes Annotated (1952), Tit, 29, 
Secs. 453.04 and following; Indiana Statutes 
Annotated (Burns, 1952), Secs. 40-2401 and fol- 
lowing; Missouri Statutes Annotated (1952), 
Sec, 295.010; Nebraska Revised Statutes (1952), 
Sec. 48-802; New Jersey Statutes Annotated 
(1940), Sec. 34:13B-1 (Supp., 1956); Pennsyl- 
vania Statutes Annotated (Purdon, 1952), Tit. 
43, Sec. 213-1: Texas Civil Statutes (Vernon, 
1947), Art. 5154c, Sec. 3; Wisconsin Statutes 
Annotated (West, 1957), Sec. 111.50. The Mary- 
land provision is no longer applicable; see foot- 
note 103. 

™ North Dakota Revised Code (1944), Sec. 
34-1002 (Supp., 1953). Another North Dakota 
statute permits the governor as commander-in- 
chief of the military forces of the state to com- 
mandeer any coal mine or public utility in the 
event of serious labor dispute. 
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42 Minnesota Laws (1941), Ch. 469, Sec. 
4254-27; Michigan Public Acts (1949), No. 230, 
Sec. 423.9a. 

™§ Hawali Laws (1951), Ch. 73A, Sec. 4181.01 
(12). 

4 Massachusetts Annotated Laws (1950), Ch. 
150B, Sec. 2. 

Hawaii, Michigan, Missouri, Nebraska, New 
York, Ohio, Pennsylvania, Texas, Virginia and 
Wisconsin. Sec. 305 of the Taft-Hartley Act 
prohibits strikes by federal employees. The 
Wagner Act did not contain such a provision. 
The constitutionality of a state law forbidding 
public employees from joining a labor union 
remains unresolved, the Supreme Court having 
declined to pass on the issue in a recent case 
(Government and Civic Employees Organizing 
Committee v. Windsor, 32 LABOR CASES { 70,688, 
353 U. S. 905 (1957)). See also Hickman v. 
Mobile, 256 Ala. 141, 53 So. (2d) 752 (1951): 
CIO v. Dallas, 198 S. W. (2d) 143 (Tex. Civ. 
App., 1946), and the decisions below in the 
Windsor case, 28 LABOR CASES { 69,172, 262 
Ala. 285, 78 So. (2d) 646 (1955); 31 LABOR CASES 
{ 70,221, 146 F. Supp. 214 (DC Ala., 1956). 

NLRB wv. Fansteel Metallurgical Corpora- 
tion, 1 LABOR CASES { 17,042, 306 U. S. 240, 252 
(1939). 

"7 Colorado Statutes Annotated (1953), Sec 
80-5-6(1): Florida Statutes Annotated (1949) 
Sec. 447.0919); Kansas Statutes Annotated 
(1949), Sec. 44-809(3): Michigan Public Acts 
(1949), No. 230, See. 423.15(15): Massachusetts 
Statutes Annotated (1949), Ch. 150A, Sec. 
4A-(1); Maryland Statutes Annotated (1941), 
Ch. 340, Sec. 27; Minnesota Statutes Annotated 
(1945), See. 179.11(3);: Pennsylvania Statutes 
Annotated (Purdon, 1952), Tit. 43, Sec. 211.6(b); 
Utah Code Annotated (1953), Sec. 34-1-8(2)(f): 
Washington Revised Code (1951), Sec. 9.05.070: 
Wisconsin Statutes Annotated (1957), Sec. 111.06 
(2)(h); Vermont Public Acts (1937), No. 210. 

™ Cf. footnote 96. 

1” See footnote 65. 

1” See footnote 65. 
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such protection can be discerned from the 
following Nebraska statute: 


“It shall be unlawful for any person or 
persons, singly or by conspiring together, 
to interfere, or to attempt to interfere, with 
any other person in the exercise of his or 
her lawful right to work, or right to enter 
upon or pursue any lawful employment he 
or she may desire, by doing any of the 
following acts: (1) using profane, insulting, 
indecent, offensive, annoying, abusive or 
threatening language toward such person or 
any member of his or her immediate family, 
or in his, her, or their presence or hearing, 
for the purpose of inducing or influencing, or 
attempting to induce or influence, such per- 
son to quit his or her employment, or to 
refrain from seeking or freely entering into 
employment, or by persisting in talking to 
or communicating in any manner with such 
person or members of his or her immediate 
family against his, her or their will, for such 
purpose; (2) following or intercepting such 
person from or to his work, from or to his 
home or lodging, or about the city, against 
the will of such person, for such purpose; 
(3) photographing such person against his 
will; (4) menacing, threatening, coercing, 
intimidating, or frightening, in any manner, 


such person for such purpose; (5) com- 


mitting an assault or assault and battery 


upon such person for such purpose; or 
(6) loitering about, picketing or patrolling 
the place of work or residence of such per- 
son, or any street, alley, road, highway, or 
any other place, where such person may 


be, or in the vicinity thereof, for such pur- 


pose, against the will of such person.™ 


Eleven jurisdictions have made coercion 
of employees by unions an unfair labor 
practice.” 


Union-Security Provisions 


Of all the state legislation enacted since 
1937, the most bitterly controversial has 
been in the field of union security. 


The Wagner Act permitted any type of 
union-security provision. While outlawing 
the closed-shop contract, the Taft-Hartley 
Act permits the parties to a collective bar- 
gaining agreement to require union member- 
ship as a condition of employment after a 
30-day period “following the beginning of 
such employment or the effective date of 
such agreement, whichever is later... 
The impetus to state regulation in this field 
arose from the provision of Section 14(b) 
which reads: “Nothing in this Act shall be 
construed as authorizing the execution or 
application of agreements requiring member- 
ship in a labor organization as a condition 
of employment in any State or Territory in 
which such execution or application is pro- 
hibited by State or Territorial Law.” ™ 


There are three types of state statutes in 
the union-security field, of which the most 
popular is the so-called “right to work” law. 


Indiana in 1957 became the nineteenth 
state—and the first major industrial state— 
io pass such a law.” The Indiana law be- 


1 Revised Statutes of Nebraska (1943), Ch 
28, Art. 7, Sec. 28-812. 

12 Colorado Revised Statutes (1953), Art. 5. 
Sec, 80-5-6(2)(b); Hawaii Laws (1945), Ch. 72A, 
Sec. 4150.08(2)(a);: Kansas General Statutes An- 
notated (1949), Sec. 44-809(14): Massachusetts 
Annotated Laws (1949), Ch. 150A, Sec. 4A(2)(c): 
Michigan Compiled Laws (1948), Sec. 423.17: 
Minnesota Statutes Annotated (1947), Sec 
179.11(7): Oregon Revised Statutes (1953), Sec 
662.750: Pennsylvania Statutes Annotated (Pur- 
don, 1952), Tit. 43, Sec, 211.6(2)(6); Puerto Rico 
Laws (1948), Art. 130, Sec, 8(2)(c): Washington 
Code Annotated (1953), Sec. 34-1-8(2)(a): Wis- 
consin Statutes (1947), Sec. 111.06(2)(a). 

2 LMRA, at Sec. 8(a)(3), 61 Stat. 140 (1947), 
29 USCA Sec. 158(a)(3) (1956). A study in 1°71, 
by the Bureau of Labor Statistics, of 1,716  «!- 
lective bargaining agreements covering 7,404,600 
workers showed that four out of five of the 
agreements contained some type of union-se- 
curity provision, of which almost two thirds 
provided for the union shop (Theodore, ‘Union 
Security Provisions in Agreements, 1954,'' 78 
Monthly Labor Review 649, 651 (1955)). 

4 LMRA, at Sec. 14(b), 61 Stat. 151 (1947), 29 
USCA Sec. 164(b) (1956). The language ‘State 
or Territorial Law'’ has been held not to en- 
compass the political subdivisions thereof, such 
as a county. Accordingly, the field having 
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been pre-empted by the federal! and state gov- 
ernments, an attempted right-to-work ordinance 
is void. Chavez v, Sargent, 33 LABOR CASES 
* 70,887, 40 LRRM 2553 (Cal. Super. Ct., 1957). 
“3 Alabama Code (1940), Tit. 26, See. 375 
(Supp., 1955); Arizona Revised Statutes An- 
notated (1956), Sec, 23-1302; Arkansas Constitu- 
tion, Amendment 34: Florida Constitution, Sec 
12; Georgia Laws (1947), Act 140; Iowa Code 
(1954), Sec. 736A.1; Louisiana Revised Statutes, 
Tit. 23, Sec. 881 (Supp., 1956): Mississippi Code 
Annotated, Tit. 25, Sec. 6984.5 (Supp., 1956); 
Nebraska Constitution, Art. 15, Sec. 13-15; 
Nevada Revised Statutes (1957), Sec. 613.230; 
North Carolina Code (1950), Secs. 9-78 and 
95-84; North Dakota Revised Code (1943), Sec 
34-0114 (Supp., 1949): South Carolina Code, Ch. 
21, Sec. 40-46 (Supp., 1956): South Dakota Con- 
stitution, Art. VI, Sec. 2; Tennessee Code 
(1932), Sec. 11412.8: Texas Revised Civil Stat- 
utes (Vernon, 1947), Sec. 5207a; Utah Code 
Annotated, Secs. 4-16-1-—-34-16-18 (Supp., 1955); 
Virginia Code (1950), Secs. 40-68—40-74. The 
United States Supreme Court has upheld the 
constitutionality of state right-to-work laws 
(Lincoln Federal Labor Union v. Northwestern 
Tron & Metal Company, 16 LABOR CASES 1 64,898, 
335 U. S. 525 (1949). It has also held that 
peaceful picketing to force a violation of a 
(Continued on following page) 
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gins: “It is hereby declared to be the 
public policy of the State of Indiana that 
membership or non-membership in a labor 
organization should not be made a condi- 
tion to the right to work or to become an 
employee of or to continue in the employ- 
ment of any employer.” '™” All of these stat- 
utes implement this policy by outlawing 
agreements requiring membership as a con- 
dition of employment. 


The Louisiana law, formerly a general 
right-to-work law, applies now only to agri- 
cultural workers.” In Kansas, where a 
right-to-work bill was vetoed by the gov- 
ernor in 1955, a resolution for a referendum 
in 1958 on a right-to-work amendment to 
the state constitution has just been adopted 
with the required two-thirds majority. 
Similar referendums have failed to carry in 
California, Maine, New Hampshire, New 
Mexico and Washington,’ while a_ refer- 
endum in Idaho on a “right-to-work initia- 
tive proposal” which did carry was held 
defective because the title failed to refer to 
union membership.” Enforcement of the 
various right-to-work laws is secured by 
a variety of means including criminal sanc- 
tions, with provision for fines and some- 
times imprisonment; injunction; or action 
for damages, sometimes including attor- 
ney’s fees. The Attorney General of North 
Dakota rendered an opinion on January 13, 
1956, that an agency-shop agreement, which 
does not require membership in the union 
but does require payment to the union, in 


(Footnote 125 continued) 
state right-to-work law may be enjoined by a 
state court (PPK, Local 10 v. Graham, 23 LABOR 
Cases { 67,462, 345 U. S. 192 (1952)). But see 
International Brotherhood of Electrical Workers 
v. Farnsworth, 32 LABOR Cases 70,724, 77 
S. Ct. 1056 (1957), reversing a Tennessee state 
court decision affirming an injunction against 
peaceful picketing found violative of the state 
right-to-work law, citing two pre-emption cases. 

™ Indiana Laws (1957), Ch. 19, Secs, 1-8. 

"? Louisiana Revised Statutes, Tit. 23, Sec. 
881 (Supp., 1956). 

™ States having right-to-work provisions in 
their constitutions are Arkansas (Constitutional 
Amendment 34); Arizona (Constitution, Art. 25): 
Florida (Declarations of Rights, Sec. 12); Ne- 
braska (Constitution, Art. 15, Secs. 13-15); and 
South Dakota (Constitution, Art. 6, See. 2). 
But even a right-to-work provision in a state 
constitution is not operative where it contra- 
venes an act of Congress exercised under the 
commerce clause (Railway Employees’ Depart- 
ment, AFL v. Hanson, 30 LABOR Cases * 69,961, 
351 U. S. 979 (1956)). 

™ The union-shop authorization elections con- 
ducted by the Board under the Taft-Hartley Act 
prior to the Taft-Humphrey Amendment in 1951 
(Pub. L. 189, 82d Cong., Ist Sess.) demonstrated 
the general popularity of union-shop provisions 
with workers. Unions were authorized by em- 
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lieu of membership, of “an amount equal to 
dues collected from regular members for 
the services and benefits he receives under 
the terms of this agreement” is not violative 
of the right-to-work law, though discharge 
cannot be secured if the employee refuses 
to make such payment.” Even though 
many of the right-to-work laws purport to 
outlaw the requirement of membership in 
a union as a condition of employment, an 
attempt to enforce such a right has not 
met with success. 


A second type of statute, while not pro- 
hibiting all union-security provisions, per- 
mits such agreements only where they have 
been authorized by a vote among the cov- 
ered employees. Colorado, Kansas and 
Hawaii have followed Wisconsin in adopt- 
ing such provisions. The required percent- 
age for ratification is now three fourths of 
those participating, in Colorado and Hawai; 
two thirds in Wisconsin (providing it con- 
stitutes a majority of all those in the bar- 
gaining unit); and a simple majority in 
Kansas.” A law of this type was repealed 
in New Hampshire after the state supreme 
court had held that, as it affected industries 
engaged in interstate commerce, the union- 
shop-authorization provision of the = state 
law was superseded by the Taft-Hartley 
Act. The court reasoned that Section 14(b) 
of the Taft-Hartley Act requires that state 
“prohibitions” of union-security agreements 
take precedence over the federal provisions, 
but that the section does not give prece- 


ployees to negotiate such provisions in ap- 
proximately 97 per cent of 44,587 union-shop 
authorization elections held by the Board, caus- 
ing President Truman to note in signing the 
Taft-Humphrey bill “In practically every 
election, the employees have confirmed their 
desire for the union-shop agreement."" (‘Union 
Security Amendments to the Taft-Hartley Act,’ 
73 Monthly Labor Review 682 (1951).) 

™ Idaho State Federation of Labor, AFL v. 
Smylie, 26 LaBor Cases © 68,541, 75 Ida. 367, 
272 Pac. (2d) 707 (1954). Another initiative 
referendum is being proposed in Idaho follow- 
ing defeat of right-to-work legislation in the 
recent legislative session. If successful, the 
proposal would be submitted to the voters in 
November, 1958. 

™ Accord: Opinions of the Nevada Attorney 
General (1952), p. 184: contra: Opinions of the 
North Carolina Attorney General (1952). The 
North Carolina law explicitly prohibits such 
payments. 

™ Robertson v. Limestone Manufacturing 
Company, 32 LABOR Cases ‘ 70,865 (DC S. C., 
1957). 

'™ Colorado Revised Statutes (1953), Sec. 80-5-6 
(1)(c); Wisconsin Statutes Annotated (West, 
1957), Tit. 13, See. 111.06(c)(1):; Kansas General 
Statutes (1949), Sec. 44-809(4). 
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dence to state “regulation” of such agree- 
ments.* This argument was later rejected 
by the United States Supreme Court in 
reviewing the Wisconsin statute.” The 
legal right to maintain a union shop is 
sometimes made conditional upon another 
factor. The Wisconsin statute provides: 
“The Board shall declare any such all-union 
agreement terminated whenever it finds 
that the labor organization has unreason- 
ably refused to receive as a member any 
employee of such employer.” ™ Pennsylvania 


permits a union-security contract only “if 


such labor organization does not deny mem- 
bership in its organization to a person or 
persons who are employees of the employer 
at the time of the making of such agree- 
ment.” The Puerto Rico Labor Relations 
Board can order temporary suspension or 
permanent termination of the union-secur- 
ity provision if the union is found to have 
unjustifiably excluded or suspended anyone 
from membership.” 

A third method of treatment of union- 
security clauses is found in Maryland where 
they are declared to be against public policy 


%7BT, Local 633 v, Riley, 15 LABOR CASES 
* 64,572, 95 N. H. 162, 59 Atl. (2d) 476 (1948), 
rev'd on other grounds, 16 LABOR CASES © 65,021, 
336 U. S. 930 (1949). The NLRB has accepted 
this distinction. See Cyclone Sales, Inc., 115 
NLRB 431 (1956), where ‘‘the Board heid that 
State laws which regulate union-shop agree- 
ments, as distinguished from those which pro- 
hibit such agreements, are subordinate to the 
national law and are not encompassed in Sec- 
tion 14(b) of the Act."’ 

™ Algoma Plywood Company v. WERB, 16 
LABOR CASES © 65,013, 336 U. S. 301, 314 (1949). 

Wisconsin Statutes (1939), Ch. 57, See 
111.06(c)(1), amended by Wisconsin Statutes 
(1943), Ch. 465 and by Wisconsin Statutes 
(1945), Ch. 424. 

Pennsylvania Statutes Annotated (Purdon, 
1952), Tit. 43, Sec. 211.6(c). An employee in 
Massachusetts can be discharged only if in- 
eligible for membership because of occupations 
disqualification or breach of discipline. (Massa- 
chusetts Annotated Laws (1937), Ch. 436, Sec. 
7, amended by Massachusetts Annotated Laws 
(1956), Ch. 150A, Sec. 4(3).) 

Puerto Rico Laws Annotated (1945), Act 
170, amended by Puerto Rico Laws Annotated 
(1946), Act 6. A similar provision is found in 
Colorado (Colorado Statutes Annotated (1943), 
Sec, 94(6)(1)(c)) 

® Maryland Statutes Annotated (1939), Art 
100, Sec. 64. A union that enjoys a closed-shop 
contract cannot practice unreasonable member- 
ship restriction in California (James v. Marin- 
ship Corporation, 9 LABOR CASES *° 62.475, 25 
Cal, (2d) 721, 155 Pac. (2d) 329 (1944)). 

Texas Statutes Annotated (Vernon, 1956), 
Tit. 126, Art. 7428-1. Texas also has a right- 
to-work law (Texas Revised Civil Statutes (Ver- 
non, 1947), Sec. 5207a) 

 Checkoff is a method for dues collection 
under which the employer agrees to deduct 
from the employee's pay his union dues and, in 
some instances, initiation fees, fines and assess- 
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and are, hence, unenforceable.” Execution 
of a union-security contract in Texas is a 


violation of the state antitrust law.” 


Checkoff 


The Labor Management Relations Act 
of 1947 permits a checkoff™ only upon 
written authorization of the individual em- 
ployee. The authorization may be irrev- 
ocable for a maximum of one year or fot 
the duration of the agreement, whichever is 
shorter."” In practice, the checkoff author 
automatic 

period,” 


incorporates an 
with an 
Since the vast majority of collective bar- 
gaining agreements’ contain provisions 
for some type of checkoff,’” the impact ot 
legislative regulation is of considerable im 


ization usually 


renewal clause escape 


portance. 

The Utah Supreme Court held in 1951 
that, by 302, “Congress 
has effectively the entire field 
of legislation in the ‘check-off 
and thus precluded States from 
legislating on that subject 


enacting Section 
preempted 

regard to 
the 


has 


ments, for periodic transmittal of the monies to 
the union, usually pursuant to a provision in a 
collective bargaining agreement The Wagner 
Act contained no provision relating to checkoff 

“ LMRA, at Sec. 302(c), 61 Stat. 157 (1947) 
29 USCA Sec. 186(¢)(4) (1956) See opinion of 
Assistant Attorney General, Department of 
Justice, 22 LRRM 46 (1948) However, the 
NLRB has held that an employee cannot be 
discharged under Sec. 8(a)(3) for nonpayment 
of an assessment (/nternational Harvester Com- 
pany, 9% NLRB 730 (1951)). The NLRB is not 
involved in the administration of Sec. 32tc) 
which is a criminal provision See Salant 4 
Salant, Inc., 88 NLRB 816 (1950): Crown Prod- 
ucts Company, 99 NLRB 602 (1952) The effect 
of Sec. 302(c) is to outlaw the compulsory or 
“automatic” checkoff provision which in 1946 
covered more than 3 million workers (‘Extent 
of Collective Bargaining and Union Recogni 
tion,’’ 64 Monthly Labor Review 765 (1946)) 

™! Such a provision has been held to be legal 
under Sec, 302(c). See opinion of the Assistant 
Attorney General cited at footnote 142 

**' About three fourths of the contracts studied 
by the Bureau of Labor Statistics in 1954 con 
tained checkoff provisions (Theodore Union- 
Security Provisions in Agreements, 1954."' 75 
Monthly Labor Review 649, 651 (1955)). A com- 
parison of these findings with an earlier study 
shows that between 1946 and 1954 the number 
of workers covered by checkoff provisions 
doubled (at p. 658) 

Dues were stipulated as the sole deduction 
in over one fourth of the agreements with 
checkoff; dues and initiation fees in approxi 
mately one fourth; dues, initiation fees, and 
assessments in less than one fifth: checkoff of 
fines was provided for in only 1.5 per cent of 
the 1,716 agreements studied (at p. 657) 

™ Utah v. Montgomery Ward & Company, 
20 LABOR CASES © 66,406, 120 Utah 294, 233 Pac 
(2d) 685 (1951). Two Rhode Island cases hold 

(Continued on following page) 
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Laws in 15 states require the written 
authorization of individual employees for 
checkoff.” Three require that checkoff 
must be terminable at will,” while three 
others require that it must be terminable 
on 30-day notice.” lowa requires that the 
checkoff authorization be countersigned by 
the spouse.” In Pennsylvania the checkoff 
must be authorized by majority vote,” 
while in Rhode Island the employer must 
allow a checkoff where a majority of his 
employees request it in writing.’” 


Secondary Boycotts 
and Jurisdictional Disputes 


The general rule at common law was that 
secondary boycotts ™ were unlawful, though 
in some situations they were considered 
legal.“ The Wagner Act contained no pro- 
hibitions on union conduct. When the Na- 
tional Labor Relations Act was amended 
in 1947, however, Congress added Section 
8(b)(4)(A), the effect of which provision 
was described by Senator Robert A. Tait 
in this way: “This provision makes it un- 
lawful to resort to a secondary boycott to 
injure the business of a third person who 
is wholly unconcerned in a disagreement 


between the employer and his employees.” ™ 


In 1956 the Supreme Court made clear that 
in view of Section &(b)(4)(A), a state was 
now without jurisdiction over all cases of 
secondary or primary boycotts in any in- 
dustry affecting interstate commerce.” 


Secondary boycotts have been subjected 
to legislative attack in 14 states.” The 
majority—the so-called “hot cargo” statutes 
—make it unlawful for persons not directly 
involved in the labor dispute to refuse to 
handle or work on nonunion-made materials 
or supplies. Other statutes are broader, 
covering all types of secondary boycott. 
All forms of secondary picketing become 
illegal in those six states which permit 
picketing only if there exists a labor dispute 
between the particular employer and a ma- 
jority of his employees.” The secondary 
boycott provision of the Kansas law is 
somewhat similar to the Taft-Hartley pro- 
vision except that it extends special protec- 
tion to firms dealing in livestock, farm or 
dairy products. Where a struck employer 
subcontracts or farms out work, it permits 
the labor organization to carry on any 
legitimate labor union activity—including 
picketing—against the other company, which 
is then considered to be directly involved 
in the dispute.” 


(Footnote 146 continued) 

that the field of checkoff is not pre-empted by 
Taft-Hartley (Shine v. John Hancock Mutual 
Life Insurance Company, 17 LABOR CASES 
7 65,302, 79 R. I. 71, 68 Atl. (2d) 379 (1949): 
Chabot v. Prudential Insurance Company of 
America, 18 LABOR CASES {§ 65,920, 77 R. I. 396, 
7 Atl. (2d) 317 (1950)), but these decisions are 
based entirely on the question of whether check- 
off is a mandatory subject for collective bar- 
gaining under Sec. 9(a) of the NLRA to the 
complete exclusion of the question of whether 
Sec, 302(c) has pre-empted the fleld. The Utah 
court correctly saw the latter as the crux of 
the issue. The rationale of the Rhode Island 
court appears questionable, since the checkoff— 
if not mandatory—is at least a permissible sub- 
ject for collective bargaining (NLRB v, Reed & 
Prince Manufacturing Company, 23 LABOR CASES 
1 67,663, 205 F. (2d) 131 (CA-1, 1953), cert. den., 
3A6 U.S. 887 (1953)), and that which is permis- 
sible under the Taft-Hartley Act is pre-empted 
from the states (United Mine Workers v. Ar- 
kansas Oak Flooring Company, 30 LABOR CASES 
{ 69,907, 351 U. S. 62 (1956)). However, the 
Attorney General of Iowa issued an opinion on 
September 16, 1955, in which he followed the 
Rhode Island court and ruled that the federal 
government had not pre-empted the field of 
checkoff from state regulation; that the Iowa 
checkoff law was applicable to interstate, as 
well as intrastate, employers in Iowa. 

“7 Arkansas, Colorado, Georgia, Hawaii, In- 
diana, Iowa, Kansas, Kentucky, Massachusetts, 
Minnesota, Pennsylvania, South Carolina, Texas, 
Utah and Wisconsin. 

™ Georgia, Indiana and Utah. 

Colorado, Iowa and Wisconsin. In Kansas, 
the checkoff must be terminable at the end of 


any year of the authorization order, upon 30 
days’ written notice. 

” Towa Code Annotated (1950), Ch. 539, Sec. 
539.4. 

“ Pennsylvania Labor Relations Act (Penn- 
sylvania Statutes Annotated (Purdon, 1952), Ch. 
7, Sec. 211.6). 

S. 253, Laws 1950, amended by H. B. 738, 
Laws 1954. 

A secondary boycott has been defined as 
“the refusal by one party to deal with another 
unless such other will, in turn, refuse to deal 
with a third—the real object of the first party's 
animus.'' (Gregory, Labor and the Law (1949), 
p. 34.) 

Anderson Sons Company Teamsters, 
Local 311, 21 LABOR CASES ‘{ 66,787, 156 Ohio 
St. 541, 104 N. E. (2d) 22 (1952); Jron Moulders’ 
Union v. Allis-Chalmers Company, 166 F. 45 
(CA-7, 1908). 

8 93 Congressional Record 4198 (1947). 

6 Elle Construction Company v. Pocatello 
Building and Construction Trades Council, 31 
LABOR CASES { 70,294, 352 U. S. 884 (1956), 
rev'g 30 LABOR CASES ‘ 69,919, 77 Idaho 514, 297 
Pac, (2d) 519 (1956). The United States Su- 
preme Court cited Weber v. Anheuser-Busch, 
Inc., cited at footnote 4, holding that state 
courts do not have jurisdiction over conduct 
either prohibited or protected by the LMRA. 

“T Alabama, Arizona, California, Colorado, 
Georgia, Idaho, Iowa, Kansas, Massachusetts, 
Minnesota, North Dakota, Oregon, Texas, Utah. 

™ Statutes cited at footnote 77. 

'” Kansas Laws (1955), Ch. 252, Sec. 4(1). 

™ Kansas Laws (1955), Ch. 252, Sec. 4(4). 
Other attempts to protect agricultural opera- 
tions from interferences by secondary boycotts 
have had rough sailing in the courts (AFL v. 


November, 1957 @ Labor Law Journal 


760 


Jurisdictional disputes involve a contro- 
versy between two or more labor organiza- 
tions regarding control over particular work.” 
The Labor Management Relations Act of 
1947 makes it an unfair labor practice for a 
union to engage in a strike to force an 
employer “to assign particular work to em- 
ployees in a particular labor organization,” 
requires the Board in such cases to seek 
injunctive relief,” directs the Board “to 
hear and determine the dispute out of 
which such unfair labor practice shall have 
arisen” and permits damage actions to 
be brought in federal court. It can hardly 
be questioned that, with such statutory 
provisions, the federal government has oc- 
cupied the field of jurisdictional disputes 
and closed it to state regulation except as 
concerns industries engaged in purely intra- 
state commerce.” Seven states currently 
have statutory provisions regulating or pro- 
hibiting strikes in connection with jurisdic- 
tional disputes.” All such laws were enacted 
in the forties, prior to the great pre-emption 
decisions of the Court in the O’Brien" and 
Amalgamated Association™ cases. 


Licensing, Registration 
and Reporting Requirements 

The Wagner Act contained no provision 
concerning the licensing of union agents, 
the registration of unions or the making of 
any financial reports. This omission not- 
withstanding, the Supreme Court held in- 
valid, as applied to an employer engaged 
in interstate commerce, a Florida statute 
requiring the licensing of union business 


(Footnote 160 continued) 

Langley, 11 LABOR CASES ‘ 63,136, 66 Idaho 763, 
168 Pac. (2d) 831 (1946): AFL v. Bain, 3 LABOR 
CASES € 60,111, 165 Ore. 183, 106 Pac, (2d) 544 
(1940)). 

* During 1956, such disputes resulted in 
212,000 man-days of idleness in the United 
States, which, thougn not insignificant in the 
absolute, constitute only slightly over one half 
of 1 per cent of the total man-days lost due 
to strikes in that year (Herlihy and Moede, 
work cited at footnote 97, at p. 568). 

“2 LMRA, at Sec. 8(b)(4)(D), 61 Stat. 142 
(1947), 29 USCA Sec. 158(b)(4)(D) (1956). 

3 LMRA, at Sec. 10(e), 61 Stat. 147-148 (1947), 
29 USCA Sec. 160(e) (1956). 

4 LMRA, at Sec. 10(k), 
29 USCA Sec. 160(k) (1956). 

18 LMRA, at Sec. 303(b), 61 Stat. 
29 USCA Sec. 187(b) (1956). 

In Weber v. Anheuser-Busch, Inc., cited at 
footnote 4, the court refused to permit a state 
court to enjoin as an illegal restraint of trade, 
under its common law and conspiracy statutes, 
conduct which the Board had found did not 
violate Sec. 8(b)(4)(D): “Controlling and 
therefore superseding federal power cannot be 
curtailed by the State even though the ground 
of intervention be different than that on which 
federal supremacy has been exercised."’ 
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61 Stat. 149 (1947), 


159 (1947), 


agents and the filing of annual reports by 
labor organizations.’"” The Court reasoned 
that since the Florida statute prevented the 
union and its selected representatives from 
functioning as collective bargaining agents 
except upon conditions fixed by Florida, the 
state law interfered with the full freedom 
of employees under the Wagner Act to 


select bargaining representatives of their 


own choosing.” Where failure to file the 
required report does not prevent a union 
from continuing to function as a bargaining 
agent but only imposes a reasonable fine, 
the constitutional vulnerability under the 
supremacy clause seems much more doubtful. 


The Taft-Hartley Act continued the right 
of employees to bargain collectively through 
representatives of their own choosing.” In 
addition, Section 9(f) and (g) of the amended 
act requires a labor organization, in order 
to be “in compliance,” to file certain reports 
annually with the Secretary of Labor, re- 
lating to its constitution and its finances.™ 
Thus, quite apart from the direct conflict 
between federal and state provisions which 
the Court found in the //ill case, an addi- 
tional argument of pre-emption is to be 
anticipated as regards state registration and 
reporting laws, in view of the filing and 
reporting provision of the Taft-Hartley 
Act."* An employer cannot justify his re- 
fusal to bargain with a duly selected repre- 
sentative of the workers on the ground that 
the union representative failed to comply 
with a state licensing law.’™ 

Another limitation on the power of a 
state to license union representatives lies in 

“ California, Florida, lowa, Kansas, Min- 
nesota, Pennsylvania and Wisconsin. 

™ Cited at footnote 93. 

™ Cited at footnote 95. 

™ Hill v. Florida, 9 LaBor Cases { 51,208, 
325 U. S. 538 (1945). 

™ Another author has cited a conflict be- 
tween the right ‘“‘to form, join, or assist labor 
organizations’ in this section and local licensing 
(Note, “Validity of Statutes and Ordinances 
Requiring the Licensing of Union Organizers,’ 
70 Harvard Law Review 1271, 1281 (1957)). 

™ Alabama State Federation of Labor vw. 
McAdory, 9 LABOR CASES § 51,209, 325 U. S. 450 
(1945). Failure to file has been held not to 
make recognition picketing unlawful (Shiland 
v. Retail Clerks, Local 1657, 23 Lasor Cases 
© 67,488, 259 Ala. 277, 66 So. (2d) 146 (1953)). 

'* LMRA, Tit. I, Sec. 1, 61 Stat. 136 (1947), 
29 USCA Sec. 151 (1956). 

1 LMRA, at Sec, 9(f)-(g), 61 Stat. 145 (1947), 
29 USCA Sec. 159(f)-(2) (1956). 

™ Dissenting in Hill v. Florida, cited at foot- 
note 170, Mr. Justice Frankfurter noted that 
the Wagner Act contained no restrictions as 
to unions (at pp. 558-559) 

Eppinger Russell Company, 56 NLRB 
1259 (1944). 
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the Fourteenth Amendment. In Thomas v. 
Collins,” a divided Court held that a state 
could not constitutionally prohibit a labor 
official who had not secured a state license 
irom delivering a prounion speech to poten- 
tial members. The Court, however, indi- 
cated that a different result might follow 
when the speaker engages in conduct which 
goes beyond the right of free discussion, 
as when he undertakes the collection of 
funds or securing subscriptions, he enters a 
realm where a reasonable registration or 
identification requirement may be imposed.” '” 


A number of states have passed licensing, 
reporting and registration statutes covering 
unions and union officials. Five jurisdic- 
tions require unions to file detailed annual 
financial statements with the state.” Two 


jurisdictions make the state’s copy available 
to any member,” one jurisdiction makes it 


available to selected public officers, one 
specifically makes it public’™ and the other 
is silent on the point.” Wisconsin provides 
a procedure by which a member can peti- 
tion the labor relations board for an order 
directing the union to furnish such a re- 
port.’ Florida™ and Massachusetts im- 
pose simple registration procedures, failure 
to comply being punishable by fine in 
Massachusetts and by fine or imprisonment 
in Florida. Similarly, Florida requires the 
registration and licensing of business agents 
as a condition of serving as a union repre- 
sentative, and provides that no license shall 
issue to any convicted felon or person not 
of good moral character or who has not 
citizen for ten ™ Texas re- 


been a years. 


"Vi? 9 LABOR CASES © 51,192, 323 U. S. 516 (1945). 


"8 At p, 540. 
™ Alabama Code (1941), Tit. 26, Sec, 382 
(Supp., 1955); Connecticut Public Acts (1945), 
No. 628; Kansas General Statutes (1950), Sec. 
44-806: South Dakota Code (1939), See, 17.1105 
(Supp., 1952); Texas Laws Annotated (Vernon, 
1947), Tit. 83, Art. 5154a, Sec. 3. Similar pro- 
visions in two other states have been held 
invalid due to other defects in the statutes 
(AFL wv. Langley, cited at footnote 160; AFL v. 
Reilly, cited at footnote 70). 

™ Alabama Code (1940), Tit. 26, Sec. 382 
(Supp., 1955); Connecticut Public Acts (1945), 
No. 628. 

™ Puerto Rico Laws Annotated (1955), Tit. 
29, Ch. 3, Sees. 61 and following. Such informa- 
tion can be important to an employer engaged 
in a strike. On August 23, 1957, the United 
States Senate passed—and sent to the House 
S. J. Res. 94, which requires the Secretary of 
Labor to make public financial and other in- 
formation labor unions are required to file with 
the Department of Labor under Sec. 9(f) and 
(gz) of the NLRA. 

™ Hawall Laws (1945), Ch. 72A, See. 4150.10. 

» Wisconsin Statutes Annotated (West, 1957), 
Sec. 111.08. 

™ Florida Statutes Annotated (1952), Sec. 
447.06 held invalid insofar as it prevents a 
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quires an applicant to be of good moral 
character and disqualifies aliens as well as 
felons whose rights of citizenship have not 
been restored,” while Kansas merely re- 
quires that an applicant be a citizen.” 

The greatest activity in the licensing field 
is now found not at the state level, but 
at the county and municipal levels and 
almost all in the South. In 1956, Barnwell 
County, South Carolina, adopted an ordi- 
nance requiring that a permit be obtained 
from the county board of managers to 
solicit members for any union. It permits 
the board “to refuse to issue a permit for 
any just reason and for the peace and good 
order of the citizens of Barnwell County.” ™ 
Similar ordinances were enacted covering 
eight other counties in 1957. 

The United States Supreme Court has 
noted probable jurisdiction over a case in- 
volving a Georgia ordinance that authorizes 
the licensing authorities to “consider the 
character of the applicant, the nature of the 
business of the organization for which mem- 
bers are desired to be solicited, and its 
effects upon the general welfare of citizens 
of the City,” and imposes an annual license 
fee of $2,000 plus $500 for each member 
obtained. A Carrollton, Georgia ordinance 
set an initial license tax of $1,000 plus $100 
“at the beginning of each twenty-four hour 


period of each day.” ™ 


Suability 


The modern problem relative to the en- 
forcement of collective bargaining agreements 
arose because unions, as unincorporated 


union which has not complied from functioning 
as bargaining agent (//ill v. Florida, cited at 
footnote 170)). 

” Massachusetts Annotated Laws (1946), Ch. 
618, Sec. 1. 

™ Florida Statutes Annotated 
447.04. 

"' Texas Laws Annotated (Vernon, 1947), Art. 
5154a, Sec. 4a. 

Kansas Statutes 
44-804. 

#* South Carolina Acts (1956), Act 948, Sec. 5. 
Each act of solicitation without a permit can be 
punished by a fine of not more than $500 or im- 
prisonment for not more than 90 days, or both. 

™ South Carolina Acts (1957), Acts 248, 340, 
477-478, 484, 537, 605, 689 

™ Staub v. Baxley, 31 LABOR Cases { 70,181, 
94 Ga. App. 18, 93S. E. (2d) 375 (1956), probable 
jurisdiction noted, 352 U. S. 962 (1957). The 
State court held that the failure of the defend- 
ant, who was convicted of soliciting members 
without a license, to attempt to secure a license 
precluded her from having the standing to 
attack the validity of the ordinance, 

™ Denton v. City of Carrollton, Georgia, 30 
— CASES { 70,124, 235 F. (2d) 481 (CA-5, 
1 ). 


(1952), See. 


Annotated (1949), See. 
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associations, were not legal entities at com- 
mon law and could not sue or be sued in 
their own name. While an association 
might be sued at common law by joining all 
of its members as defendants, the procedure 
was often so cumbersome and the outcome 
so doubtful that a Senate committee classi- 
fied it as “an almost impossible process.” ™ 
While the Wagner Act required employers 
to incorporate agreements reached with 
uniens into signed collective bargaining 
contracts,” it contained no provision rel- 
ative to the enforcement of such contracts. 


Section 301(a) of the Taft-Hartley Act 
was designed by the sponsors of the bill to 
do away with the common law disabilities 
in the way of unions suing or being sued 
for breach of contract.” While the section 
has done much to facilitate suits against 
unions for breach of contract, the Westing- 
house has clouded the picture, 
at least as the right of 


decision 


far as concerns 


unions to sue. Although many of the rami- 
fications of this case are largely beyond the 
scope of this article,” it seems clear that a 


state forum will have to be found in many 
situations where diversity of citizenship and 
the federal jurisdictional amount are lack- 
Still unresolved at an authoritative 


ing.” 
is the question of whether Section 


level 


™ S. Rept. 105, on S. 1126 (April 17 (legis- 
lative day, March 24), 1947) For a general 
discussion of the law relating to the enforce- 
ability of collective bargaining agreements, see 
Gregory and Katz, Labor Law: Cases, Materials 
and Comments (1948), pp. 1152-1163 

m H. J. Heinz Company v. NLRB, 3 LABOR 
CASES € 51,107, 311 U. S. 514 (1941) 

™ S. Rept. 105, on S. 1126 (1947), at p. 15 

™ Association of Westinghouse Salaried BRm- 
ployees v. Westinghouse Corporation, 27 LABOR 
CASES © 69,063, 348 U. S. 437 (1955). 

™ The case is discussed in 1 A. L. R. (2d), 
Supp. Serv. 1070 (1957), and 50 Northwestern 
University Law Review 289 (1955) 

1 Sec, 301(a) has provided parties to collective 
bargaining agreements with a convenient forum 
for the enforcement of arbitration awards and 
agreements to arbitrate (Textile Workers Union 
of America v. Lincoln Mills, 32 LABOR Cases 
© 70,733, 353 U. S. 448 (1957})) For a study 
of state laws, see: Note, “State Arbitration 
Statutes Applicable to Labor Disputes, 19 
Missouri Law Review 280 (1954). On the ques- 
tion of arbitration of new contract terms, see 
Note, ‘‘Federal Enforcement of Agreements to 
Arbitrate New Contract Terms,’ 52 Northwest- 
ern University Law Review 284 (1957) See 
also Wyle, ‘“‘Unions in Search of a Forum to 
Enforce Contracts,’ 7 Labor Law Journal 425 
(July, 1956) 

™ Castle & Cooke 
Longshoremen, 23 LABOR 
F. Supp. 247 (Hawaii, 1953) 

2” Kay v. American Cystoscope Makers, 20 
LABOR CASES ‘ 66,358, 98 F. Supp. 278 (DC 
N. Y., 1951): MeCarroll v. Los Angeles County 
District Council of Carpenters, 31 LABOR CASES 
"70,410 (Calif. DC of App., 2d Dist., 1956) 


Local 13/7, 
110 


Terminals v. 
CASES ‘ 67,419 


State Labor Legislation 


301(a) has pre-empted the field of contract 
enforcement or whether it permits concur- 
rent jurisdiction by state courts. The language 
of Section 301(a) that suits for violation 
of contract “may” be brought in any federal 
district court has been interpreted as evi- 
dencing a desire by Congress not to create 
exclusive jurisdiction in the federal judi- 
ciary.” But the weight of authority up to 
this time seems to be to attach such pre- 
emption to actions for damages for breach 
of contract,” but not to actions for injune- 
tive relief.” The recent decision of the 
Supreme Court holding that Section 301(a) 
creates a new federal substantive law “which 
the courts must fashion from the policy of 
our national labor laws" offers a 
siderable obstacle to those who argue tor 
concurrent jurisdiction in the face of the 
great pre-emption decisions of recent years 


At the state level, 23 jurisdictions now 
explicitly permit unions to and be 


. 
I. In addition, unions sometimes sue, 


sue 
suec 
or are sued by, the use of class actions.’ 
Six states make contract by a 
union an unfair labor practice, and all of 
this group but Kansas make an employer 
a corresponding viola 


breach of 


breach of contract 
tion of law.” A labor organization is not a 
entity in Nevada but by statute an 
Colgate company wv 
28 LABOR CASES © 69,280 (Calif 
Dist., 1955) 

* General Building Contractors’ 
v. Local 542, Operating Engineers, 21 
CASES { 66,843, 370 Pa. 73, 87 Atl. (2d) 250 
(1952) General Electric Company Auto 
Workers Union, 22 Cases 67,165. 93 
Ohio App. 139, 108 N. E. (2d) 211 (1952), app 
dism'd, 158 Ohio St. 555, 110 N. E. (2d) 424 
(1953); Sheet Metal Workers International As 
sociation v. BE, W. Daniels Plumbing & Heating 
Company, 25 LABOR CASES ¢ 68,136, 223 Ark 
18, 264 S. W. (2d) 597 (1954). See Alcoa Steam 
ship Company v. McMahon, 15 Lanor Cases 
* 64,819, 81 F. Supp. 541 (DCN. Y., 1948), hold 
ing that the federal district courts are without 
jurisdiction to grant an injunction under Se« 
301(a). But see A. H, Bull Steamship Company 
v. Seafarers’ International, 33 LaBorn Cases 
171,019 (DC N. Y 1957), holding that Se« 
SOl(a) empowers a federal district court to 
grant specific performance of a no-strike claus« 
in a collective bargaining contract 

“8 Textile Workers Union of America 4 
coln Mills, cited at footnote 198 

Alabama, Arkansas, Colorado 
Florida, Hawali, Kansas 
Maryland, Minnesota, Montana 
Jersey New York, Oklahoma, Rhode Island 
South Carolina, South Dakota, Utah Vermont 
Virginia, Wyoming. Taft Hartley provisions ap 
ply to all industries within Alaska, the District 
of Columbia, Hawaii and Puerto Rico 

** Donovan v. Danielson, 244 Mass 
N. E. 811 (1923) 

“6 It is an unfair labor practice for employers 
and employees to breach their collective bar 

(Continued on following page) 
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legal 


Warehouse Union, Local 6, 
DC of App., Ist 


Association 
LABOR 


Lan 
Connecticut 


Louisiana Maine 
Nebraska, New 


132, 138 


employee may sue a union for damages due 
to an illegal union-security provision.” In 
Massachusetts a union corporation may be 
formed which can sue and be sued in its 
own name, but since unions have rarely 
been known voluntarily to incorporate and 
since compulsory incorporation has been 
‘held unconstitutional,” the entire subject 
of incorporation is of little present signifi- 
cance. 


While there has unquestionably been 
comparatively little common law litigation 
arising between parties to collective bar- 
gaining agreements, this author does not 
believe that it results principally from pro- 
cedural difficulties, but rather from the 
general acceptance of the principle of vol- 
untary arbitration and the obviously dis- 
ruptive influence of lawsuits in situations 
where the parties must continue to live and 
work together. 


Political Contributions 


Prior to the Ejightieth Congress—which 
passed the Taft-Hartley Act, prohibiting 
any “contribution or expenditure” in con- 
nection with any federal election “—six 
states had prohibited such activity (two of 
these statutes were held invalid and a third 
repealed)” The Supreme Judicial Court of 
Massachusetts had held that an initiative 
measure prohibiting political activity by 
labor unions would be unconstitutional if 
enacted because “the result would be to 
abridge even to the vanishing point any ef- 
fective freedom of speech, liberty of the 
press, and right of peaceable assembly.” 


In 1955 New Hampshire and Wisconsin 
banned political contributions by unions as 
well as by employers. Only Texas prohibits 
solely union contributions.“ New York and 
Wisconsin make illegal a political contribu- 
tion from any employee welfare fund.*” 


The Wisconsin law makes clear the right 
of any individual “to form, join, contribute 
to or participate in voluntary political or- 
ganizations . . . other than labor organiza- 
tions or labor unions alee 
provides, with an eye to a United States 
Supreme Court decision construing Section 
304 of the Taft-Hartley Act,™ that nothing 
“shall prohibit the publication by labor 
unions in the regular course of con- 
ducting their affairs, of periodicals advising 
their members of dangers or advantages to 
their interests of election to office of men 
espousing certain measures.” *” 


Twenty-seven states and two territories 
have enacted laws permitting employees to 
take time off from work to vote. Fifteen 
states, Alaska and Hawaii require payment 
for such time lost up to varying maximums 
of from one to four hours. There has been a 
marked trend in recent years to allow time 
off only if there is not sufficient time to vote 
outside working hours, nine jurisdictions so 
providing by legislative action and Texas so 
providing by an opinion of the attorney 
general,” The highest courts in Kentucky 
and Illinois have held provisions requiring 
payment for time off to be unconstitutional,” 
but the United States Supreme Court has 
sustained the constitutionality of a similar 
Missouri statute.” 


(Footnote 205 continued) 

gaining agreements in the following jurisdic- 
tions: Colorado (Colorado Revised Statutes 
(1953), Ch. 80-5-6(1)(f)); Minnesota (Minnesota 
Statutes Annotated (1945), Sec. 179.12(1)); Wis- 
consin (Wisconsin Statutes Annotated (West, 
1957), Sec. 111.06(1)(f)):; Hawall (Hawaii Laws 
(1945), Ch. 72A, Sec. 4150.08(f)): and Puerto 
Rico (Puerto Rico Laws Annotated (1955), Tit. 
29, Sec. 69(f)). 

2 Nevada Revised Statutes (1957), Tit. 53, 
Sec. 613.290. 

m AFL v. Reilly, cited at footnote 70. 

2» The Wagner Act did not attempt to regu- 
late the political activities of labor unions. 

2” Alabama General Acts (1943), No, 298, Sec. 
17 (invalidated on procedural grounds); Colo- 
rado Statutes Annotated (Michie, Supp., 1946), 
Ch. 97, Sec. 94(20)(4)(c) (invalidated because 
an earlier provision in the section was held to 
be unconstitutional): Delaware Laws (1947), Ch. 
196, Sec. 23 (repealed in 1949); Indiana Statutes 
Annotated (1949), Sees, 29-5712, 29-5965; Penn- 
sylvania Laws (1943), No. 358, Sec. 1605(b); 
Texas Laws (1943), Ch. 104, Sec. 4(b). 

20 Bowe v. Secretary of the Commonwealth, 
11 LABOR Cases { 63,384, 320 Mass. 230, 252, 69 
N. E. (2d) 115, 130 (1946). But cf. AFL v. 
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Mann, 9 LABOR CASES { 62,593, 188 S. W. (2d) 
276 (Tex. Civ. App., 1955), where the court up- 
held a Texas statute prohibiting political con- 
tributions by unions. 

See footnote 209. 

*2 New York Insurance Law (McKinney, 1949), 
Sec. 37-a (Supp., 1957): Wisconsin Statutes An- 
notated (West, 1957), Sec. 211.14(3). 

218 Wisconsin Statutes Annotated (West, 1957), 
See. 12.56(1)(b). 

24U, 8. v. CIO, 15 LABOR CASES { 64,586, 335 
U. S. 106 (1948). See also U. 8. v. Painters, 
Local 481, 16 LABOR CASEs § 64,953, 172 F. (2d) 
854 (CA-2, 1949). 

215 See footnote 213. 

*4 State Legislation on Time Off from Work 
for Voting,’’ 79 Monthly Labor Review 1166. 

2 Jllinois Central Railroad Company v, Ken- 
tucky, 13 LABOR CASES { 64,134, 305 Ky. 632, 
204 S. W. (2d) 973 (1947): Heimgaertner v. Ben- 
jamin Electric Manufacturing Company, 28 La- 
BOR CASES { 69,222, 6 Ill. (2d) 152, 128 N. E. 
(2d) 691 (1955). The Illinois Legislature in 1957 
extended the closing time of polls by one hour, 
which is another means of accomplishing the 
same objective. 

1% Day-Brite Lighting, Inc. v. Missouri, 21 
LABOR CASES { 66,796, 342 U. S. 421 (1952). 
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Regulation of Welfare Funds 


During the forties, many factors combined 
to set the stage for the recent development 
of state legislation regulating welfare and 
pension plans. The financial incentive to the 
growth of these plans was a provision in 
the Revenue Act of 1942, which made it 
easier for employers to set up qualified 
plans, contributions to which became de- 
ductible from gross income.” The war- 
time program cf high excess profits taxes 
with a wage stabilization program, the 
Krug-Lewis agreement in 1946 establishing 
a pension and welfare plan in the bituminous 
coal industry, and the successful 1949 steel 
strike were important to the growth of 
benefit plans. In 1949, also, the courts en- 
forced NLRB decisions requiring employers 
to bargain on the subjects of welfare *™” and 
pension™ plans. The result of all this was 
that 11,290,000 workers in the United States 
were by 1955 covered by some type of 


health and insurance or pension plan under 
collective bargaining agreements.” 


While the Labor Management Relations , 


Act of 1947 promoted the widespread growth 
of these plans by requiring bargaining on 
them, Section 302 of that act set forth cer- 
tain controls, “on the theory that union leaders 
should not be permitted to divert 
funds paid by the company to the 
union treasury or the union officers, except 
under the process of strict accountability.” ™ 


Section 302 permits employer payments 
to a trust fund established by the repre- 
sentative of the employees only if these 
conditions are met: The payments from the 
trust fund must be for the health or benefit 


of the employees, their families and depend- 
ents; the trust must be based on a written 
agreement between the employer and the 
union providing the detailed basis on which 
such payments are to be made and for joint 
administration of the fund, with provisions 
for the selection of an impartial trustee to 
act in the event of a deadlock, annual audit 
and a separate trust fund for pensions or 
annuities, A violator is subject to a $10,000 
fine, or imprisonment for one year, or 
both.™ 

In January of 1954, a Senate subcommittee 
was to conclude, after an extensive investi- 
gation: “Experience has shown that the 
statute is an ineffective instrument for the 
regulation and control of welfare and pen- 
sion trusts arising out of collective bargain 
ing contracts.’""” The report further stated 
“It is the consensus of the subcommittee 
that current State insurance, investment, 
and trust laws, in their general application, 
do not afford the means for effective regula- 
tion of private employee welfare and pension 
funds as separate and distinct legal entities.” ™ 


The states were quick to take the cue 
That same year New York passed a law, 
stating that “the superintendent of Insurance 
in order to protect the interests of the peo 
ple of this state, may examine into the 
affairs of any employee welfare trust fund 
as often as he deems it expedient, but at 
least once in every five years ae 
more extensive law requiring reporting and 
inspection of the funds was adopted in 
Washington in 1955, while a similar law was 
passed in New York but vetoed. A Cali- 
fornia statute in 1955 made it a misdemeanor 
for an employer, willfully or with intent to 


21 56 Stat. 798 (1942). 

2 WwW. W. Cross & Company v. 
LABOR Cases { 65,157, 174 F. (2d) 
1949). 

21 Inland Steel v. NLRB, 15 LABOR CASES 
{ 64,737, 170 F. (2d) 247 (CA-7, 1948), cert. den., 
336 U. S. 960 (1949). 

22 Rowe, ‘‘Health, Insurance, and Pension 
Plans in Union Contracts,'’ 78 Monthly Labor 
Review 993 (1955). 

23 See footnote 225. 

244 One interesting question never passed upon 
by the Supreme Court is whether the pre- 
emption doctrine would apply with equal force 
where the federal legislation in question is 
criminal rather than part of the National Labor 
Relations Act administered by the NLRB. One 
state supreme court has squarely held that the 
present criminal provisions in Sec. 302(c)(4) 
preempt the area of checkoff legislation (Utah 
v. Montgomery Ward & Company, cited at foot- 
note 146). 

223 Interim report submitted to the Committee 
on Labor and Public Welfare by its Subcom- 
mittee on Welfare and Pension Funds, at p. 31, 
pursuant to S. Res. 225, 100 Congressional Rec- 
ord 5622, as amended by S. Res. 270, 100 Con- 


State Labor Legislation 


NLRB, 16 
875 (CA-1, 


Congressional Record 5901 (1955) 

“At p. 39. For the extent to which unions 
are themselves seeking to eliminate objection 
able practices in connection with health and 
welfare funds, consult ‘‘Codes of Ethical Prac- 
tices of the Labor Movement,"’ 80 Monthly 
Labor Review 350-351 (1957) These codes 
which set forth strict ethical standards of con- 
duct for union officials were formally adopted 
by the AFL and CIO in January, 1957. 

27 New York Laws (1954), Ch. 278, 
until September 1, 1956 

The new law reads: “1. The superintendent 
may examine into the affairs of any employee 
welfare fund as often as he deems it necessary 
and he shall do so at least once in every five 
years. 2. The trustees of every employee wel- 
fare fund shall be responsible for the mainte- 
nance of accurate records of its books and ac- 
counts in conformance with generally accepted 
accounting principles and with any regulations 
prescribed with regard thereto.’ (New York 
Insurance Law (McKinney, 1949), Sec. 37-C 
(Supp., 1957).) 

Washington 
48.52.010-48. 52.080. 


effective 


Revised Code (1955), Sees 
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defraud, to fail to make payments required 
under an agreement calling for employer 
contributions to a welfare fund,” while a 
similar law was adopted in 1957 in Nevada,” 
Alaska™ and Oregon. In 1957, Califor- 
nia,” Connecticut ™ and Wisconsin™ passed 
comprehensive statutes regulating welfare 
funds, while New York further strengthened 
its 1956 law. All of these statutes establish 
supervision over the covered plans, require 
periodic reporting, and prohibit payments to 
any trustee, employer or labor organization, 
or their agents, from any insurance com- 
pany, insurance broker, or hospital, surgical 
or medical service plan. New York and 
Wisconsin provide specific criminal pen- 
alties as well as injunctive relief, while 
Connecticut and California*” permit the 
commissioner to bring a civil suit. New 
York also followed the lead of a 1955 Florida 
statute which had required that any dividend 
or refund under a group instfrance policy 


be applied for the sole benefit of the insured 
employees," 

The New York law is applicable only to 
jointly administered plans, which limitation 
drew the criticism—but not the veto—of 
Governor W. Averell Harriman.” The 
Connecticut law covers all jointly established 
administered,” while the 


funds, however 
California law covers all negotiated plans. 
The Wisconsin statute applies to all wel- 
fare funds solely or jointly established or 


29 California v. Alves, 13 W. H. 317, (Los 
Angeles, Calif. Mun, Ct., 1957), holding this 
statute invalid as an imprisonment for debt 
where the willful failure to pay is caused by 
inability to pay, but valid where there is an 
intent to defraud. 

” Nevada Revised Statutes 
as amended by A. B. No. 52 
277 (1957).) 

“Alaska 
Sec, 43-2-13 

22 Oregon Laws (1957), Ch 
gust 19, 1957 

California Laws 
September 11, 1957. 

24 Connecticut Laws 
effective October 1, 1957 

2 Wisconsin Laws (1957), Ch 
August 22, 1957. 

26 New York Insurance Law (McKinney, 1949) 
Sec. 37 (Supp., 1957). 

27 New York Consolidated 
Sec. 37-m (Supp., 1957). 

2% Wisconsin Statutes Annotated (West, 1957). 
See. 211.14-15 

2 Connecticut Laws (1957), Pub 
ll(bj(e) 

2” California Laws (1957), Ch. 2167, See. 10652 

“1 Florida statute, reported in 16 S. L. L. 
279: 7 New York Insurance Law (McKinney, 
1949), Sec. 37 (Supp., 1957). 

22 42S, L. L. 298a (1957). 

28 Connecticut Laws (1957), Pub. Act 594. 

24 See footnote 233. In contrast, a Massachu- 
setts law exempts all benefit plans resulting 
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(1957), 
(See 


Ch. 613, 
38 S. L. L. 


Compiled Laws Annotated (1949), 


548, effective Au- 
effective 


(1957), Ch. 2167, 


(1957), Pub. Act 594, 


effective 


552, 
Annotated 


Laws 


Act 594, Sec 


administered.” The Connecticut law per- 
mits either party, or “ten per cent of the 
employees or one hundred employees, which- 
ever is less,” to request an examination 
into any welfare fund by the conunissioner 
of insurance.” A new and comprehensive 
Massachusetts law, which becomes effective 
October 1, 1958, establishes a Health, Wel- 
fare and Retirement Funds Board to which 
full and periodic reports must be given by 
all pension, retirement and insurance funds. 


The regulation of welfare funds is still a 
new area of legislative activity for the states. 
It is, however, unquestionably an area in 
which much constructive thinking and legislat- 
ing will be done in the near future. 


Fair Employment Practice Laws 


Strong opposition in the Congress, prin- 
cipally sectional in nature, has prevented the 
enactment of any federal legislation outlaw- 
ing discriminatory employment practices.” 
As a result, this vital area was left entirely 
open to the states. Many states have re- 
sponded with constructive and effective legis- 
lation. 


Sixteen jurisdictions—six in the east, four 
west, five in the midwest and one 
territory—have enacted fair employment prac- 
tice legislation.” They are of three basic 
types: those which rely solely on voluntary 


in the 


from labor-management agreements from state 
insurance regulations (Massachusetts Anno- 
tated Laws, Ch. 175, Sec. 29 (1955).) 

2” See footnote 235. 

“46 Connecticut Laws (1957), Pub. Act 594. 

*" By executive order, in May, 1943, President 
Franklin Roosevelt created the first federal 
Fair Employment Practices Commission in con- 
nection with the obtaining of full utilization 
of manpower in the war effort. The commission 
was empowered to investigate complaints of 
racial discrimination in employment and to try 
to eradicate such practices. The first FEPC 
expired in June, 1946, but it was revived by 
President Truman in 1951. In 1953, President 
Eisenhower established a government contract 
committee to try to eliminate discriminatory 
practices by government contractors (Morgan, 
An Analysis of State FEPC,"" 8 Labor Law 
Journal 469 (1957)). 

** Alaska Laws (1953), Ch. 18: Colorado Anti- 
discrimination Act of 1957, S. B. 126, Laws 1957 
Connecticut Revised Statutes (1949), Ch. 371, 
Secs. 7400 and following: Indiana Statutes 
Annotated (Burns, 1952), Sees. 40-231 and fol- 
lowing; Kansas General Statutes Annotated 
(Supp., 1953), Ch. 44, Art. 10; Massachusetts 
Annotated Laws (Michie, 1955), Chs. 6, Sec. 56. 
and 151B; Michigan Statutes Annotated (Supp., 
1955), Tit. 17, Sees. 17.458(1) and following: 
Minnesota Statutes Annotated (1957), Ch. 363: 
New Jersey Statutes Annotated (Supp., 1956), 
Tit. 18, Ch. 25; New Mexico Statutes Annotated 
(1953), Ch. 59, Art. 4, Secs. 59-4-1 and following: 
Consolidated Laws of New York (McKinney, 
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means, such as education, for implementation 
of the state policy against discrimination;*” 
one jurisdiction which provides only for 
Statutory enforcement to implement the 
legislative policy; and the vast majority 
which seeks to effectuate the state's antidis- 
crimination policy both by education and by 
an enforcement procedure backed up by 
judicial compulsion, where necessary.” In 
addition to their direct enforcement pro- 
gram, these commissions generally are directed 
to study and report on discriminatory job 
practices, to conduct educational programs, 
to mediate and conciliate complaints of dis- 
crimination, and to make recommendations 
concerning the adjustment of such com- 
plaints ** and techniques and methods for 
implementing a fair practice program. 


The heart of a typical fair employment 
practice statute is seen in the declaration of 
policy which, in the Oregon law, reads as 
follows: 


“(1) It is declared to be the public policy 
of Oregon that practices of discrimination 
inhabitants because of 


against any of its 


race, religion, color or national origin are a 
matter of state concern and that such dis- 
crimination threatens not only the rights 
and privileges of its inhabitants but menaces 


the institutions and foundation of a free 


democratic state. 


(Footnote 24% continued) 
1951), Vol. 6, Art. 15; Oregon Revised Statutes 
(1955), Sees. 659.010 and following; Pennsyl- 
vania Statutes Annotated (Purdon, Supp., 1956), 
Tit. 43, Ch. 17, Secs. 951 and following; Rhode 
Island Laws (1949), Ch. 2181; Washington Re- 
vised Code (1952), Secs. 49.60.010 and following: 
Wisconsin Statutes Annotated (West, 1957), 
Secs. 111.31 and following. The constitutionality 
of a state law prohibiting discrimination in em- 
ployment was sustained in Railway Mail Asso 
ciation v, Corsi, 9 LABOR CASES { 51,215, 326 
U. S. 88 (1945). The first enforcement proceed- 
ing under a state fair employment practices 
act is found in Holland v. Edwards, 23 LABOR 
CASES ¢ 67,716, 122 N. Y. S. (2d) 721 (N, Y. S. 
Ct. (ist Dept., 1953)) 

2® Indiana Statutes Annotated (Burns, 1933), 
Secs. 40-2301 and following; Kansas General 
Statutes Annotated (Supp., 1953), Ch. 44, 
Art. 10 

*® Alaska Laws (1953), Ch. 18 

*t Colorado Laws (1957), S. B. 126; Connecti- 
cut Revised Statutes (1949), Ch. 371, Secs. 7400 
and following: Massachusetts Annotated Laws 
(Michie, 1955), Chs. 6, Sec. 56, and 151B: 
Michigan Statutes (Supp., 1955), Tit. 17, Sees 
17.458(1) and following; Minnesota Statutes An- 
notated (1957), Ch. 363; Consolidated Laws of 
New York (McKinney, 1952), Art. 15: Oregon 
Revised Statutes (1955), Secs. 659.010 and fol- 
lowing; Pennsylvania Statutes Annotated (Pur- 
don, Supp., 1956), Tit. 43, Ch. 17, Sees. 951 and 
following: Rhode Island Laws (1949), Ch. 2181; 
Washington Revised Code (1952), Secs. 49.60.010 
and following; Wisconsin Statutes Annotated 
(West, 1957), Sees. 111.31 and following 


State Labor Legislation 


“(2) The opportunity to obtain employ- 
ment without discrimination because of race, 
religion, color or national origin hereby is 
declared to be a civil 


recognized as and 


right.” * 


All of the fair employment laws, except 
those of Kansas and Wisconsin, establish 
unfair employment practices by employers, 
by unions and by employment agencies. 
Seven of the laws specifically define “dis- 
crimination” so as to cover “segregation or 
separation” as such.” Not only do the 
state laws prohibit discrimination based on 
race, creed, color, national origin or an- 
cestry, but the form of statutory language 
prohibits the printing or circulation of any 
statement, advertisement or publication, or 
the use of any application for employment 
or the questioning of prospective employees 
“which expresses, either directly or indi- 
limitation, specification 

"= Employers can 


rectly, any [such] 
or discrimination 
make religious or racial specifications only 
where “based upon a bona fide occupational 
qualification,” as in a job for a religious 
organization or, in some of the states, where 
it “is required by and given to an agency 
of government for security reasons,” ™ 
leven of the states place the administra 
tion of the administrative 


agency especially that pur 


Statute an 
established for 
“The New York Commission Against Dits- 
crimination has noted that in every one of the 
75 complaints which it found to be meritorious, 
the unlawful practices were investigated and 
eliminaved by conference and conciliation (first 
Annual Report of the New York State Commis- 
sion on Discrimination, quoted in Gregory and 
Katz, work cited at footnote 193, at pp. 1019, 
1021). 

“§ Oregon Revised Statutes (1953), Sec. 659.020 

Connecticut Revised Statutes (1949). Ch 
371, Sec. 7401(j): Kansas General Statutes An- 
notated (Supp., 1953), Sec. 44-1002(g); Michi- 
gan Statutes Annotated (Supp., 1955), Tit. 17, 
Sec. 17.458(2)(g); Minnesota Statutes Annotated 
(1957), Ch. 363, Sec. 363.01(10) New Mexico 
Statutes Annotated (1953), Ch. 59, Art. 4, See 
59-4-3(h); Pennsylvania Statutes Annotated 
(Purdon, Supp., 1956), Tit. 43, Ch. 17, See 
954(g): Rhode Island Laws (1944), Ch, 2181, 
Sec. 3(G) 

“§ Colorado Antidiscrimination Act of 1957 
S. B. 126 (approved March 13, 1957), Sec. 5(4) 
This language prohibits “the use of a form or 
the making of an inquiry without regard to 
intent." See ‘Rulings on Pre-Employment In- 
guiries [of the New York State Commission 
Against Discrimination]... CCH Labor Law 
Reports (4th Ed.), Vol. 4A, © 47,507 (1956). In 
this regard they go beyond the NLRA, where 
interrégation as to union membership or sym- 
pathy per se is no longer considered unlawful, 
but the legality is dependent on the circum- 
stances surrounding the inquiry (Matter of Blue 
Flash Express, 109 NLRB 591 (1954)) 

“' Colorado Antidiscrimination Act of 
S. B. 126 (approved March 13, 1957), See 
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pose.” Wisconsin vests the administration 
of its act in its industrial commissions, 
Oregon in its bureau of labor, and Indiana 
in a director of fair employment practices 
appointed by the director of labor; in each of 
these states, a public advisory board is 
created, The principal function of all of the 
antidiscrimination agencies is to receive and 
investigate complaints, and all but Indiana 
and Kansas may issue cease-and-desist or- 
ders judicially enforceable against the offend- 
ing party. An interesting and effective 
enforcement innovation is found in several 
of the states where, unlike under the state 
and federal labor relations statutes, the order 
of the agency becomes final unless a pro- 
ceeding to obtain judicial review is filed by 
the respondent within a limited number of 
days, usually 302% The burden of going 
ahead is thus shifted to the respondent. 
After this period has passed, the agency can 
obtain court enforcement simply upon a 
showing that the agency had jurisdiction 
over the respondent and that the action is 
being brought in the proper county. Mere 
inaction by the respondent for 30 days after 
an order of the state commission results in 
enforceability’s attaching to the order with- 
out contest on is merits. This is quite in 
contrast to labor board proceedings where 
the orders carry no sanction unless and 
until they have been judicially reviewed 
and enforced. A new trial in the enforce- 
ment proceeding—a trial de novo—may be 
had on a timely appeal in Alaska and New 
Mexico.” New Mexico implements its law 
by requiring nondiscrimination clauses in 
every contract to which the state or any of 
its subdivisions is a party. Nine states make 
their laws applicable to state agencies.” 


There has been a steady trend among 
the states toward the compulsory enforce- 
able type of statute as against the voluntary 
type. There has also been a trend toward 


enlarging the scope of antidiscrimination 
laws. The New Jersey, Oregon and Wash- 
ington Commissions administer laws which 
forbid discrimination in connection with 
public accommodations of all kinds. The 
commissions in Oregon and Washington 
administer statutory provisions prohibiting 
discrimination in public housing. The Ore- 
gon agency is charged with administration 
of a law prohibiting discrimination in voca- 
tional, professional or trade schools. Massa- 
chusetts forbids any person in the insurance 
or bonding business from making any in- 
quiry or record concerning race, color, 
creed or national origin of any person seek- 
ing a bond or surety bond conditioned upon 
the faithful performance of his duties. 


An extremely interesting development is 
found in Massachusetts and Pennsylvania 
where the fair employment practice laws 
prohibit discrimination based on age. The 


protected age group in Massachusetts is 


that between 45 and 65 and in Pennsylvania 
that between 40 and 62. Any business hav- 
ing 25 or more employees is prohibited in 
Louisiana from rejecting or discharging any 
employee “upon any age limit under 50 


years,” ™ 

The foregoing sets forth the chief legisla- 
tive controls placed over labor relations 
and over union organization and activities 
at the state level during the past two 
decades. The general trend away from the 
protective type of legislation and towards 
restrictive legislation has continued since 
1939, but the fruition of the federal pre- 
emption doctrine has slowed the movement 
to a snail’s pace. The relative shortness of 
the period studied and the general pros- 
perity that has prevailed makes it still too 
early to assess the effect of restrictive legis- 
lation on union development and the collec- 


(Continued on page 818) 


“1 Connecticut Revised Statutes (1949), Ch. 
371, Sec. 7400; Kansas General Statutes (Supp., 
1955), See, 44-1003; Massachusetts Annotated 
Laws (Michie, 1952), Ch. 6, Sec. 56; Michigan 
Statutes Annotated (Supp., 1955), Sec. 17,458 
(5); Minnesota Statutes Annotated (1957), Sec. 
363.0411): New Jersey Statutes Annotated 
(Supp., 1956), Ch. 25, See. 18:25-6; New Mexico 
Statutes Annotated (1953), Art. 4, Sec. 594-6; 
Consolidated Laws of New York (McKinney, 
1952), Art. 15, Sec. 293; Pennsylvania Statutes 
Annotated (Purdon, Supp., 1956), Tit. 43, Ch. 
17, Sec. 956: Rhode Island Laws (1949), Ch, 2181, 
Sec. 5; Washington Revised Code (1952), Sec. 
49.60.050. 

2% Michigan Laws (1955), Pub. Act 251, Sec. 
8(a)(5)(1): New Mexico Statutes (1953), Sec. 
59-4-1(h): Rhode Island Acts (1949), Ch. 2181, 
Sec, 9(1); Alaska Laws (1953), Ch. 18, Sec. 8. 
In Minnesota, only the commission can com- 
mence proceedings after 60 days (Minnesota 
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Statutes Annotated (1957), Sec. 363.08(2)); in 
Massachusetts, 30 days (Massachusetts Anno- 
tated Laws (1949), Ch. 151B, Sec. 6). 

*” Alaska Laws (1953), Ch. 18, Sec. 9; New 
Mexico Statutes (1953), Sec. 59-4-lla. 

*” Indiana Statutes Annotated (Burns, 1933), 
Sec. 40-2304; Kansas General Statutes Annotated 
(Supp., 1953), Sec. 44-1002(b); Massachusetts 
Annotated Laws (Michie, 1955), Ch. 151B, Sec. 
1(5); Michigan Statutes Annotated (Supp., 
1955), Sec. 17.458(2)(b); Minnesota Statutes An- 
notated (1957), Sec. 363.01(7): New Jersey Stat- 
utes Annotated (Supp., 1956), Tit. 18, Ch. 25; 
New Mexico Statutes Annotated (1953), Art. 4, 
Sec. 59-4-3(d); Pennsylvania Statutes Annotated 
(Purdon, Supp., 1956), Tit. 43, Ch. 17, See 
954(b); Washington Revised Code (1952), Sec. 
49.60.040. 

** Louisiana Revised Statutes (West, 
Ch. 23, Sec. 893. 


1952), 
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Nadir of the No-Strike Clause 


By IVAN A. EZRINE, New York Attorney 


This clause is a thorn in the side of the litigants and the federal 
courts because of the conflict it creates between private contract 


rights and statutory permissive strike action. 


This article examines 


all ihe relevant decisions and holds hope that the clause can insure 
continuity of industrial peace if Section 301 problems can be solved. 


URING the two decades that have 

elapsed since the Wagner Act’ was 
passed, the contractual no-strike provision 
has presented a recurrent problem for fed- 
eral courts. Faced with the task of recon- 
ciling private contract rights and obligations 
with the duties imposed by public legisla- 
tion, the courts have time and again been 
asked to eliminate and curtail the strike 
waiver. In addition to the legal problems 
inherent in attempting to uphold a private 
contract provision necessarily in conflict 
with a statutory-protected right, social and 
economic problems also affect the utility of 
the strike waiver. Finally, the 1947 amend- 
ments’ to the basic federal labor legislation 
did little to help, and probably further con- 
fused, the courts in determining the extent 
to which the contractual agreement to 
forego resort to self-help might be viewed 
as an adjunct to the stated Congressional 
policy of fostering elimination of the im- 
pediments to the free flow of commerce 


Union's Bargaining Status 


In NLRB wv. American Manufacturing 
Company,’ the complaint charged an unfair 
labor practice in coercing employees and 
in depriving the latter of the right to bar- 
gain collectively. The contract in issue re- 
stricted legitimate union functions by rigidly 
circumscribing the permissible actions of 
union members. In addition, the agreement 
contained a no-strike clause. 


1935, 49 Stat. 449, 29 USCA 
Secs. 151 and following 


Act of July 5, 


2? Act of June 23, 1947, 61 Stat. 136, 209 USCA 
Secs. 141 and following. 


No-Strike Clause 


Viewing the contract in its entirety, the 
court concluded: 

“The contract could hardly have been 
better calculated to discourage, if not to 
deprive, the employees of their right to 
bargain collectively through representatives 
of their own choosing.” 
validity of the no-strike 
and the application, 
were not determined in The 
palpably objectionable features of the agree- 
ment and the history of corporate wrong- 
doing militated against invocation of the 
no-strike clause. The absolute and unqual 
ified right to hire and discharge, foreclosure 
of the right to demand a closed shop, elimi- 
nation of the question of discharge as a 
proper subject of arbitration, and retention 
of the right to reinstatement as a purely 
gratuitous act of the company all served to 
convince the court that the contract was 
too restrictive to permit the normal fune 
tioning of the union. Upon this basis, the 
court, in effect, concluded that the contract 
did not an arm’s-length 
tion between equal 
parties; it, therefore, vitiated the agreement 

In NLRB v. Norfolk Shipbuilding & Dry 
dock Corporation, the court, in refusing to 
cite the respondent for contempt, found: 


How ever, the 
range of its 
this decision 


clause, 


represent transac 


two and responsible 


“The law seems clear that No Strike clauses 
imposing some liability on the Union are 
in themselves neither illegal nor convincing 
proof of lack of good faith on the part ot 


employers proposing them 


CASES 18,405, 106 F 
order mod., 2 LABOR 
612 (1940) 
66,880, 


(2d) G61 
CASES 


*1 Lasor 
(CCA-2, 1939) 
17,057, 6S. Ct 

‘21 LABOR CASES 
(CA-4, 1952). 


195 F. (2d) 632 
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Nevertheless, the court was not “quite 
so clear how far these clauses may 
properly go,” though it was certain that 
such clauses “must be viewed in the light 
of their severity upon the Union against 
the broad bargaining background in each 
case.” 


Examining this background, the court 
concluded that—based upon the emergency 
of the time element in the respondent’s 
ship-repair work and upon its previous 
strike history with the union—the company 
was justified in attempting to hold the 
union responsible for the future strike ac- 
tivities of its members. Therefore, the court 
could not conclude “that the No-Strike 
clause demanded here by Respondent was 
convincing evidence that its demand for 
this clause was purely in terrorem and in- 
dicated bad faith.” 


Yet the failure to particularize the valid- 
ity of the no-strike clause,” especially in a 
different context of employer-employee re- 
lationship, remained an outstanding issue. 
In Western Union Telegraph Company v. 
NLRB ‘—arising under cross-petitions to 
review and to enforce an NLRB order dis- 
establishing an unaffiliated union of the 
petitioner’s employees and emanating from 
a charge that the union was company-domi- 
nated—the bargaining agreement with that 
union had disclaimed the right to strike. 
However, an individual right of redress for 
personal grievances was included, along 
with a provision for arbitration of “any dis- 
pute” touching upon the “meaning of the 
agreement,” 


On these facts, the NLRB found that the 
agreement, having surrendered the union’s 
right to strike, rendered the latter incapable 
of bargaining freely. Answering this con- 
tention, the court stated: 


“We are not prepared to go even as far 
as that; that is, to hold that a union which, 
without pressure or inducement from em- 
ployers, should conclude that arbitration 
was always a better means than a strike 
ever could be, could not be a lawful collec- 
tive bargaining agent under the act.” 

However, the coercion exercised at the 
outset by the employer—and indicated by 
the record to have existed simultaneously 
with the creation of the union—rendered 
nugatory the agreement not to strike. Other- 
wise, each employee would have been de- 
nied the right to bargain collectively through 
an “untrammeled agent,” in the words of 
the court of appeals. Nevertheless, the court 
concluded that a union which, without “pres- 
sure or inducement,” agrees to forego the 
right to strike is not, solely thereby, dis- 
qualified from acting as the collective bar- 
gaining agent. In other words, the inclusion 
of a no-strike clause in an agreement freely 
concluded was not per se a deprivation of 
the rights guaranteed employees by the 
Wagner Act. 


Refusal to Bargain 

After the enactment of the 1947 Labor 
Management Relations Act, union attacks 
upon the validity and application of the 
no-strike clause assumed a different ap- 
proach. Whereas the decisions arising under 
the Wagner Act were concerned primarily 
with a determination of the initial utility 
of the no-strike clause—especially where 
conceived by virtue of activities proscribed 
by Section 8(d) and, consequently, the un- 
hindered exercise of the rights guaranteed 
by Section 7 *—the post-1947 cases involved, 
in large measure, the initial right of the 
employer to bargain for the inclusion of a 
no-strike clause in the collective bargaining 


agreement.” This, of course, represented 


5 At p. 637. In NLRB v. Jahn & Ollier En- 
graving Company, 5 LABOR CASES ‘ 60,782, 123 
F. (2d) 589, 593 (CCA-7, 1941), in which the 
court, examining the validity of a collective 
bargaining agreement containing a _ no-strike 
clause, held that the contract was the means 
employed to eliminate the union as the collective 
bargaining agent of the employees, because it 
imposed restraints upon the rights guaranteed 
by Sec. 7. However, the disputed contractual 
provision ‘‘appeared at the time when the union 
was attempting to organize and was given 
publicity at the time when the union was organ- 
izing for an election." 

The court concluded that the “employees had 
foreclosed themselves of the right to engage in 
collective bargaining for a period of two years.” 

No suggestion was given as to the validity of 
the clause in a different factual context. 

* At this point, the purpose to be served by 
inclusion of the no-strike clause in the labor 
contract had not been discussed. See footnote 5. 
This purpose was alluded to by Justice Black, 
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dissenting, in NLRB v. Columbian Enameling &€ 
Stamping Company, 1 LABOR CASES ° 17,043, 59 


S. Ct. 501, 508 (1939). 

73 LABOR CASES 60,021, 
(CCA-2, 1940). 

* Sec. 7: ‘‘Employees shall have the right to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring membership 
in a labor organization as a condition of em- 
ployment as authorized in section 8(a)(3)."" 
(Act of July 5, 1935, 49 Stat. 452; 29 USCA 
Sec. 157.) 

* See NLRB v. United Clay Mines Corporation, 
27 LABOR CASES { 68,958, 219 F. (2d) 120, 124 
(CA-6, 1955). 


113 F. (2d) 992 
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labor’s point of attack in a context in which 
antiunion bias and hostility were not evi- 
dent to support charges based upon alleged 
violations of Section 8(a)(1)-(3) of the act. 


This line of attack diverged along two 
main roads: (1) that mere insistence upon 
the inclusion of a no-strike clause negated 
affirmative performance of the duty to bar- 
gain and (2) that insistence upon the inclu- 
sion of a no-strike clause was precluded by 
the act and, therefore, was not a proper 
subject of collective bargaining. 

This first issue was squarely presented 
in the American National Insurance Company 
decision.” Following an NLRB certification 
and the institution of negotiations, the 
company objected to unlimited arbitration 
of all disputes and proposed, instead, a 
management functions clause. Complaint 
proceedings ensued, and the NLRB charged 
that insistence upon the so-called preroga- 
tive clause manifested a refusal to bargain 
under Section 8(a)(5) and, therefore, inter- 
ference with the rights guaranteed under 
Section 7. However, the essential charge 
was the refusal to bargain and not the 
coercion ™ or domination” that would im- 
pair the union’s right to function as the 
employees’ representative. 

The circuit court concluded that the evi- 
dence, viewed as a whole, does not 
show any refusal of the petitioner to engage 
in collective bargaining ” Therefore, 
the court would not enforce an order seek- 
ing to restrain the petitioner from refusing 
to bargain by insisting upon the prerogative 
clause. 

Upon review, the Supreme Court, after 
examining legislative changes in the mean- 
ing and application of Section 8&(a)(5), 
agreed that an employer did not have to 
retreat from a bargaining position and an- 
nounced that once the act had been applied 
to place the parties in a bargaining position, 


72 S. Ct. 824 


pany, 21 LABOR CASES { 66,980, 
187 F. 


(1952), aff'g 19 LABOR CASES ‘ 66,188, 
(2d) 307 (CA-5, 1951). 

"NLRB American Manufacturing Com- 
pany, cited at footnote 3. 

2 Western Union Telegraph 
NLRB, cited at footnote 7. 

% NLRB v. American National Insurance Com- 
pany, cited at footnote 10, at p. 828. 

“See NLRB v. I. B. 8. Manufacturing Com- 
pany, 25 LABOR CASES © 68,183, 210 F. (2d) 634, 
638 (CA-5, i954): 

“This reason is that the recognition of such 
a rule would put the board in the position of 
devising contracts for, and enforcing their ac- 
ceptance upon, employers and employees in 
accordance with what the board deemed reason- 
able and fair.”’ 


Company 


No-Strike Clause 


the terms thereof were not within the 


province of the NLRB: 


“Nor does the Act regulate the substan- 
tive terms governing wages, hours and 
working conditions which are incorporated 
in an agreement.” 

After the American National decision, the 
Board—once its procedures had been util- 
ized to insure proper representation—was 
not to dictate contract terms for the parties 
to a collective bargaining agreement.” 

Later cases applied the American National 
decision to situations involving employer 
insistence upon the inclusion of a no-strike 
clause in the labor agreement. Thus, in a 
case in which the employer insisted upon 
a contract provision barring work stoppages 
by the union and, in addition, refused an 
arbitration and demanded that the 
final decision on all grievances with 
the corporation, the issue raised was the 
refusal to bargain pursuant to Section &(a) 
(5).% The circuit court noted that “from 
the start” respondent had made clear its 
position, and had manifested its insistence, 
upon the inclusion of “certain provisions, 
which, in its opinion, were basically im- 
portant to the continued successful operation 
of the Company,” including the unqualified 
no-strike clause and the settlement of all 
grievances by management without compul- 


clause 
rest 


sory arbitration. 

Answering the contention that rigid ad 
herence to a bargaining position precluded 
the duty to bargain, the court noted that 
“the statutory right to decline to make a 
concession includes the right to firmly stand 
on a proposal previously made and not 
accepted.” 

Moreover, an greater deleterious 
effect perceived, "Le 
decree enforcement of the order, would, as 
a practical matter, force the respondent to 
make a concession or be proceeded against 


even 


was masmuch as 


for contempt of court.” 


Hart Cotton Mills, Ince., 


See, also, NLRB wv 
20 LABOR CASES ° 66,473, 190 F. (2d) 964 (CA-4 
1951) (refusal of corporation to change its atti 
tude after strike was called, and relating to 
no-strike clause, etc., not a refusal to bargain 
in good faith under Sec. 8(a)(5)): NLRB 1 
Norfolk Shipbuilding and Dry Dock Corpora- 
NLRB v. Jones 


tion, cited at footnote 4 
Laughlin Steel Corporation, 1 LAaBor CASES 
© 17,017. 57S. Ct. 615, 628 (1937). However, the 


surrounding facts are material in ascertaining 
the question of good faith (NLRB wv. Tower 
Hosiery Milla, Ine., 17 LABor Cases ° 65,659, 
180 F. (2d) 701, 705 (CA-4, 1950) “But when 
there is substantial evidence that the employer 
is unwilling to bargain in good faith, we will 
not withhold our mardate’’) 

™ NLRB wv. United Clay Mines Corporation, 
cited at footnote 9 
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the actual conclusion of an agreement and 
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Unfortunately, the United Clay Mines Cor- 
poration and I. B. S. Manufacturing Company 
decisions did not represent judicial unanim- 
ity of opinion. Their application of the 
American National decision did not put to 
rest the contention that insistence upon 
particular proposals constituted a_ refusal 
to bargain pursuant to Section 8(a)(5). 
Might the employer properly insist upon 
the inclusion of any particular clause it de- 
sired or was this insistence to be deemed 
limited to certain specified clauses only? 
This question posed a serious problem for 
‘the courts and initiated a new line of cases 
concerned primarily with defining limita- 
tions upon the employer's right to adhere 
to a rigid bargaining position. Although the 
full significance of this line of attack would 
not be appreciated until the Mastro deci- 
sion by the Supreme Court,” the definition 
of statutory bargaining proposals would be 
important in relation to what the Supreme 
Court would later consider to be contract 
provisions embraced by the no-strike clause. 
Thus, the third phase of attack upon the 
no-strike clause was initiated, 


No-Strike Clause 
as Statutory Bargaining Subject 


In the Allis-Chalmers case," involving a 
charge of refusal to bargain, the Board had 
ordered the petitioner to cease insisting 
upon strike-vote and ratification proposals 
or upon any other proposals not involving 
conditions of employment, to the point of 
causing a disruption of negotiations with 
the union. The issue presented, arising out 
of the employer's insistence that the two 
proposals be discussed as a condition prece- 
dent to the fulfillment of its collective bar- 
gaining obligation, could be succinctly stated 
as being whether or not the strike-vote and 
ratification demands constituted statutory 
bargaining proposals under Section &(d).” 


The court noted that if the objectionable 
proposals were within the statutory lan- 
guage, the party to whom they were ad- 
dressed must bargain with respect thereto 


in good faith. Otherwise, such proposals 


“ Mastro Plastics Corporation v. NLRB, 29 


LABOR CASES ‘ 69,779, 76S. Ct. 349 (1956) (re- 
hearing den., 76S, Ct. 1043 (1956)). 

" Allis-Chalmers Manufacturing Company v. 
NLEB, 2 LABOR CASES * 68,405, 213 F. (2d) 374 
(CA-7, 1954). 

* The Board contended that the union was 
justified in breaking off negotiations because 
the two company proposals were not encom- 
passed within the terms of the act requiring 
good-faith bargaining as to wages, hours, and 
other terms and conditions of employment. 
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could not be insisted upon to the point of 
creating an impasse in negotiations. The 
conclusion of impasse, and the consequent 
disruption of the Section 8(d) obligation, 
were stressed inasmuch as no suggestion 
could be found that a conclusion that the 
proposals were nonstatutory would initially 
excuse the union from the duty to bargain. 


The Seventh Circuit initiated its analysis 
with “the conceded promise that a proposal 
for a non-strike clause is statutory, that is, 
within the area of collective bargaining.” ” 


However, the Board distinguished the 
instant clause™ from the typical no-strike 
clause, claiming that it dealt with the me- 
chanics of a strike and, therefore, with the 
“internal procedures” of the statutory col- 
lective bargaining agent. 

The court went on to say: 


“In our view, this asserted distinction 
is without substance. That employees are 
possessed of a right to strike, protected by 
the Act (with certain limitations not here 
material) is not open to question. That 
they as principals have a right through 
their duly certified bargaining representative 
as their agent to waive such right must be 
inherent in the concession that a no-strike 
clause is statutory. And if the employees 
can waive it in one instance, we see no rea- 
son why they may not do so in the other.” 


Nor did the instant proposal constitute 
an attempt to dictate the mechanics of a 
strike to employees in any measure differ- 
ent from the typical no-strike clause: 


“In the one instance, the employees waive 
their statutory protected right to strike 
during the duration of the contract; in the 
other, they waive the same right under 
different circumstances, that is, after the 
contract termination. And if the Company 
has a statutory right, as is conceded, to 
bargain as to this waivable right in the one 
instance, it would seem that it is entitled 
to such right in the other.” 

Aside from establishing that employer 
insistence, to the point of a breakdown in 
negotiations, upon the inclusion of a no- 


” Allis-Chalmers Manufacturing Company v. 
NLRB, cited at footnote 17, at p. 378. 

“If a new agreement cannot be reached 
within such thirty (30) day period or thereafter, 
the Union shall have the right to conduct a 
strike provided a majority of the employees of 
the bargaining unit shall have voted in favor 
thereof in a secret ballot referendum held under 
supervision of an impartial State or Federal 
Agency designated by the Union. If desired by 
the Union, such vote may be conducted on 
Company premises during working hours at 
Company expense.'' (P. 377 of court opinion.) 
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strike clause was statutorily protected, the 
Allis-Chalmers decision, at least inferentially 
resolved an additional problem. In attempt- 
ing to distinguish the American National 
Insurance decision,” and despite its apparent 
failure to perceive that the issue it had 
to resolve emanated from an attempt to 
circumvent that decision, the court found 
that in the American National Insurance 
case the objectionable company proposal 
had involved a deletion of the union’s bar- 
gaining status. On the other hand, the 
objectionable company proposal it was con- 
sidering involved a deletion of the individual 
employee's bargaining status. Therefore, it 
would appear that the no-strike clause was 
a proper subject for bargaining under Sec- 
tion 8(d) whether its form bound the union, 
as an entity, to forego recourse to strike or 
whether its form bound the individual, through 
ratification of a strike-vote proposal, to 
forego the same. 

Not all employer proposals fared as well 
with the courts. Indeed, for a while, more 
proposals were found objectionable, as in- 
ducing the breakdown of negotiations and 
thereby violating Section 8(a)(5), than were 
sustained. In NLRB v. Darlington Veneer 
Company, Inc.” in which the employer in- 
sisted upon employee ratification of the 
proposed contract by secret ballot, the court 
found that, by so insisting, the company 
was actually attempting to bargain with 
respect to nonstatutory matters. The ballot 
proposal was held outside the purview of 
wages, hours, and other terms and condi- 
tions of employment. Therefore—once the 
status of the specific proposal was resolved 
—the court was led to the legal conclusion 
that the ballot proposal represented an at- 
tempt to bargain “with respect to the au- 
thority of the duly certified representative 
of the employees to represent them, a mat- 
ter fixed by statute.” 

Although the no-strike clause was not an 
issue in this decision, the court's analysis 
of the ballot proposal is important as evi- 
dence of unsophisticated judicial thinking 


in applying the act to employee waivers. 
For example, analysis of the opinion would 
seem to indicate that what really troubled 
the court was the status of the representa- 
tive designated pursuant to Section 9. This 
seems implicit in the court's contention that 
the objected-to clause detracted from the 
authority of the agent—‘a matter fixed by 
statute.” 


However, the Allis-Chalmers decision had 
permitted a strike waiver to be exercised 
by the individual employee. In effect, the 
Darlington decision meant that the employee 
could waive but could not approve, that he 
might abandon his right to strike after the 
contract was executed but that he might 
not vote to accept a contract contaming 
such waiver. Moreover, once the court was 
in the dubious position of holding that con 
tract approval was not a function of the 
rank and file, it was led inexorably to the 
support of this position through resort to 
a ready-made judicial formula. Attempting 
to bargain with the individual employee 
a natural consequence of ratification—was 
not statutorily protected, that is, it was not 
a protected employer proposal within the 
mandate of Section &(d). The employer 
was endeavoring to bargain other than as 
to wages, hours, and other terms and con 
ditions of employment. Even though the 
employee was voting to accept or reject 
a contract embracing wages, hours, and 
other terms and conditions of employment, 
insistence upon ratification had no relation 
to the subject matter of the contract 


It might be assumed that the court was 
interested in protecting the integrity of the 
Section 9 agent, but this seems negated by 
the statement: 

“We do not mean to say that the rati- 
fication and nullification provisions would 
not be legal and valid if agreed upon by 
the parties 

The court cited the Allis-Chalmers deci- 
sion as authority for that proposition.” A 
more proper application of Section 9 sane 


21 NLRB v. American National Insurance Com- 
pany, cited at footnote 10. The court concluded 
that the American National Insurance Company 
decision was ‘‘not decisive of the question here 
for decision . . .. (P, 380). 

2231 LABOR CASES ‘ 70,186, 236 F. (2d) 85 
(CA-4, 1956). 

** As authority for the proposition that ‘‘an 
employer may not insist upon including as a 
condition of the contract terms having no rela- 
tion to the statutory duty to bargain,”’ the court 
cited cases involving (1) a refusal to sign a 
written agreement and insistence upon the with- 
drawal of charges as a condition precedent to 
further negotiation (J/artsell Mills Company v. 
NLRB, 2 LABOR CASES © 18,611, 111 F. (2d) 291 
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(CCA-4, 1940)); (2) insistence that a strike be 
terminated as a condition precedent to future 
bargaining (NLRB wv. Pecheur Lozenge Com 
pany, 24 LABOR CASES ‘§ 68,062, 209 F. (2d) 393 
(CA-2, 1953)); (3) insistence that nonunion em- 
Ployees be permitted to vote on every union 
decision and that a majority of all employees 
be required (NLRB v. Corsicana Cotton Mills, 
17 LABOR CASES ° 65,353, 178 F. (2d) 344 (CA-5, 
1949)): and (4) insistence upon registration of 
the union with the Georgia courts (attempting 
to condition bargaining rights created by the 
NLRA upon compliance with state law) (//ill 
v, Florida ex rel. Watson, 9 LABOR CASES 
1 51,208, 65 S. Ct. 1373 (1945)) 
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tity was demonstrated in NLRB v. Taor- 
mina,“ in which the employer insisted that 
the international be made a party to the 
contract and in which the court found that 
“the employer actually sought to impose 
upon its employees a bargaining repre- 
sentative other than the one elected by 
them and certified by the Board in defiance 
of the requirements of the statute that it 
bargain with the representative that its 
employees have chosen.” 


What constituted statutorily protected 
proposals immunizing the employer from 
charges filed under Section &(a)(5)_ re- 
mained a vexing problem. However, in the 
Borg-Warner case, the Sixth Circuit, in a 
comprehensive survey of the qualified no- 
strike clause in relation to the duty to bar- 
gain in good faith, reviewed the precedents 
and sustained the employer's right to find 
protection in the language of Section &8(d). 


Following an election and certification, 
the company met with the union and sub- 
mitted counterproposals embracing so-called 
noneconomic issues. These included a pro- 
vision that on issues not subject to arbitra- 
tion no strike would be called by the union 
unless a majority of the employees in the 
bargaining unit—both union and nonunion 
—voted by secret ballot on whether or not 
to accept the company’s latest offer or any 
subsequent offer. The union representative 
replied that he would not even discuss the 
ballot proposal “because the Union would 
not accept it under any circumstances.” 
Thereafter, the company submitted its eco- 
nomic proposals, which proved unacceptable 
to the union. 

The company was then notified that a 


strike would be called if no agreement were 
reached within one week. When the com- 


pany refused to retreat from its latest 
position, the strike commenced, Although 
negotiations continued, the parties were 


unable to agree whether the international 
union or the local should be the primary 
party to the contract. The company stated 
that it would insist upon its ballot and 
designation proposals even were the union, 
in all other respects, to agree to its terms. 
The international then recommended ac- 
ceptance of the company’s best offer; shortly 
thereafter, a retroactive collective bargain- 
ing agreement, recognizing the local as the 
exclusive statutory representative and con- 
taining the disputed ballot proposal, was 
executed, 


However, charges of unfair labor practices 
were filed by the union during the strike 
period. The NLRB, with two members 
dissenting, held that the company had not 
proposed its recognition and ballot clauses 
as subjects which the union might volun- 
tarily accept or reject, but rather had in- 
sisted adamantly upon the inclusion of these 
two clauses as a condition precedent to the 
execution of any agreement. In essence, 
however, the Board was not invoking the 
good-faith text and applying Section &(a) (5) ; 
it was, as a matter of law, questioning 
whether these proposals were obligatory 
subjects of collective bargaining under Sec- 
tion &8(d). On this basis, the Board found 
that, recognition having been settled by 
certification, the proposal to render the 
local the sole party empowered to represent 
employees was in derogation of the certifi- 
cation and that the ballot proposal—con- 
stituting a device to circumvent the resolution 
of economic differences properly  exist- 
ing between the employer and the statutory 
agent, through resort to dealing with the 
employees as individuals—was also in deroga- 
tion of the status of the statutory repre- 
sentative and, thereby, violated the act’s 
representation concept. Therefore, respond- 
ents’ insistence upon the recognition and 
ballot proposals as a condition to the execu- 
tion of any agreement constituted a refusal 
to bargain in violation of Section 8(a)(5). 


In addition, the Board held that Section 
8(a)(1) had been violated through attempts 
by the company to induce its employees to 
abandon the union and return to work and 
through advice to the strikers that they 
were deemed to have quit their jobs in re- 
fusing to return to work by a specified date. 
Yet, nonstatutory proposals and interference 
to the contrary, the Board held that the 
strike had emanated from the parties’ failure 
to reach agreement on the economic issues 
in dispute and that it was not attributable 
to the company’s insistence upon the dis- 
puted proposals. Therefore, the complaint 
was dismissed with respect to the charge 
of refusing to reinstate in violation of Sec- 
tion 8(a)(1) and (3). Upon this record, 
the court of appeals was petitioned to order 
the respondent to cease and desist from 
refusing to bargain, insisting upon non- 
statutory proposals “or any other proposals 
not involving conditions of employment,” 
soliciting strikers or threatening them with 
loss of employment, and in any way inter- 
fering with rights guaranteed by Section 7. 


2424 LABOR CASES { 67,836, 207 F. (2d) 251 


(CA-5, 1953). 
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23 NLRB v. Borg-Warner Corporation (Wooster 
Division), 31 LABoR CASsEs 70,210, 236 F. (2d) 
898 (CA-6, 1956). 
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The Board had concluded that the pro- 
posals in issue were not within the statutory 
subjects of bargaining and that the com- 
pany’s insistence upon them to the point of 
impasse, even though in good faith, was 
illegal per se. Acknowledging that the 4//is- 
Chalmers decision held that a strike-vote 
proposal fell within the range of permissible 
»Statutory subjects of bargaining, the court 
stated that it was “in accord with that 
ruling, without attempting to pass upon the 
correctness of the Court’s statement with 
respect to a situation where a_ proposed 
clause is not within the statutory subjects 
of bargaining.” As if apologizing for its 
conclusion, the court added: 


“The bargaining area of the Act has no 
well defined boundaries; the phrase ‘condi- 
tions of employment’ has not acquired a 
hardened and precise meaning. Management 
and labor are now being required to bargain 
collectively about which formerly 
were not considered as proper issues for 
inclusion in the usual collective bargaining 
agreement.” 


issues 


Therefore, the court could conclude that 
the “area of compulsory collective bargain- 
ing is obviously an expanding one. The 
Board concedes that a no-strike clause is 
within the area. The qualified no-strike 
proposal of the Company should not be 
classified differently.” 


Extension of Section 7 


The problem of the initial legality of the 
no-strike clause aside, the next major prob- 
lem confronting the courts arose from the 
contention that—the clause having been ap- 
plied and its violators discharged and refused 
reinstatement—the fundamental protection 
accorded Section 7 activity was thereby 
circumvented. In /lazel-Atlas Glass Com- 
pany v. NLRB,” following union recognition 
and collective bargaining, a contract con- 
taining a detailed method of settling labor 
disputes and which foreclosed strikes and 
lockouts was executed. Adhering to the 
contract, laid-off employees met with the 
~ At p. 903, and citing Inland Steel Company 
v. NLRB, 15 LABOR CASES ‘ 64,737, 170 F. (2d) 
247, 251 (CA-7, 1948) (retirement and pension 
plan): W. W. Cross & Company v. NLRB, 
16 LABOR CASES ° 65,157, 174 F. (2d) 875 (CA-1, 
1949) (group insurance program); NLRB vw. 
Niles-Bement-Pond Company, 22 LABOR CASES 
{ 67,240, 199 F. (2d) 713 (CA-2, 1952) (Christmas 
bonus); NLRB v. Reed & Prince Manufacturing 
Company, 23 LABOR CASES ‘ 67,663, 205 F. (2d) 
131 (CA-1, 1953) (checkoff proposal); Richfield 
Oil Corporation v. NLRB, 29 LAaBoR CASES 
{ 69,690, 231 F. (2d) 717 (CA of D. C., 1956), 
cert, den., 76S. Ct. 695 (stock-purchase plan). 
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employer and disputed their status, com- 
plaining not of discrimination because of 
union activities, but of favoritism and nepotism 
in the selection of those to be temporarily 
unemployed in derogation of the contractual 
seniority provision.” However, the charging 
party emphasized that employment had been 
terminated for union activities; the com- 
plaint was grounded upon employer inter- 
ference with the selection of the bargaining 
agent and refusal to reinstate because of 
union activities. 

Although the issue before the court was 
the determination of the basis for the dis- 
charges, the intervening strike presented an 
opportunity to examine the contractual 
strike waiver. Putting aside past employer 
violations of Section 8(a)(1) and (2) as 
having been rendered moot by virtue of an 
NLRB stipulation, the court found no evi 
dence that the layoffs emanated from union 
activities. But the intervening strike was 
clearly illegal, and was contrary to the 
agreement that all disputes be settled while 
work This, the court stated, 
was also recognized by the union, which 
had ordered the strikers back to work. Had 
the company not voluntarily permitted the 
strikers to return to work, such result could 
not, apparently, have been obtained by the 
soard, inasmuch as the strike “was illegal 
and would have constituted sufficient justi 
fication for their [the strikers’] discharge.” 


proceeded, 


Implicit in the Hazel Atlas decision is the 
rejection of the union’s contention that en 
no-strike clause itself 
labor practice. In 


forcement of the 
constituted an unfair 
essence, the contention was that, irrespective 
of the fact that the discharges resulted from 
breach of the agreement, subsequent failure 
to reinstate was a repudiation of the pro 
tected status accorded strikers by Section 7 
This argument required judicial reappraisal 
of the early cases arising under the National 
Labor Relations Act and, specifically, de 
manded a closer examination of the extent 
to which strikes, especially when they con 
travened contractual no-strike clauses, con- 
stituted activity protected by federal sanction.” 

275 LaBpor CASES { 60,978, 127 F. (2d) 109 
(CCA-4, 1942). 

* Note that at this point no charge of unfair 
labor practices had been made, but the conten- 
tion was raised that the employer had com- 
mitted a breach of contract 

See NLRB Highland Shoe, Inc., 4 Lanon 
Cases © 60,421, 119 F. (2d) 218 (CCA-1, 1941): 
NLRB v. Marshall Car Wheel & Foundry Com- 
pany, 27 LABOR CASES ° 68,900, 218 F. (2d) 409 
(CA-5, 1955); NLRB wv. Columbian Enameling 
é& Stamping Company, cited at footnote 6 
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teginning with the Draper decision,” 
federal courts imposed restrictions upon the 
protection accorded strikers in holding that 
the wildcat strike was not protected con- 
certed activity. Refusing to find that failure 
to reinstate wildcat strikers constituted an 
unfair labor practice, the court stated that 
“minorities who engage in ‘wild cat’ strikes, 
in violation of rights established by the 
collective bargaining statute, can find noth- 
ing in that statute which protects them from 
discharge.” ” 


Nor does this conclusion necessarily emanate 
from the presence of a contractual no-strike 
provision because, even in the absence of 
such clause, an employer is “not thereby 
prevented from disciplining irresponsible 
and unprotected work stoppages by an em- 
ployee.” 

Similar in nature to the wildcat strike was 
the situation confronting the Supreme Court 
in the Southern Steamship case.” Finding 
that a strike was mutinous conduct aboard 
ship and “was unlawful from its very in- 
ception,” the Court concluded that it “ex- 
pressly contravened” the policy established 
by Congress: “Consequently, and despite 
the initial unfair labor practice which caused 
the strike, we hold that the reinstatement 
provisions of the order exceeded the Board’s 
authority to make such requirements ‘as 
will effectuate the purposes of the Aect’.” 

Moreover, the court was careful to point 
out that this view does not prevent the 
redress of legitimate grievances under the act, 
inasmuch as both the union and the Board 
could have secured the assistance of the 
courts in forcing the petitioner to bargain.” 


While the minority strike and statutory 
violation cases were susceptible of facile 


judicial accommodation to the Fansteel™ 
line of decisions, the Sands case” stands as 
a landmark opinion in establishing the em- 
ployer’s right to discharge for cause employees 
violating contractual provisions. Although 
decided three years prior to the Hazel-Atlas 
case, the Sands decision had not been applied 
to its full extent. As a result, the significance 
of its resolution of the breach-of-contract 
problem according to the pattern established 
by the unprotected-conduct cases was almost 
totally lost.” 

Following representation proceedings and 
the conclusion of an initial agreement, the 
union demanded a wage increase, and the 
company refused it. Despite the calling ot 
a strike, negotiations proceeded. All differ- 
ences were ultimately adjusted, except that 
the company refused the reinstatement of 
certain allegedly incompetent workmen. Pend- 
ing reinstatement the strikers returned to 
work, but when the company continued to 
refuse to reinstate, a second strike was ini- 
tiated. Negotiations were again instituted, 
the company proposed certain modifications 
in the union’s draft proposal, agreement was 
reached and the employees again returned to 
work. The contract provided for a hearing 
before an employee could be discharged, in 
return for which the union agreed that, in 
the event of a misunderstanding of any type, 
it would accord the respondent 48 hours in 
which to arrange a settlement. Thereafter, 
the union was empowered to act as it saw fit. 

Prior to the difficulties engendered by the 
new agreement, the company—faced with 
the prospect of procuring a government 
order—conferred with its employees and 
received their assurance that no labor trouble 
would interfere with execution of the order. 
Thereupon the order was taken and the 
work force was doubled. However, it was 


“NLRB wv. Draper Corporation, 8 LABOR 
CASES ¢ 62,368, 145 F. (2d) 199 (CCA-4, 1944). 

“At p. 205, followed in NLRB wv. Indiana 
Desk Company, 9 LABOR CASES { 62,683, 149 
FE’. (2d) 987 (CCA-7, 1945). See NLRB v, Sunset 
Minerals, Inc., 25 LABOR CASES 68,222, 211 F. 
(2d) 224 (CA-9, 1954). In NLRB v. Local Union 
1229, Electrical Workers, 24 LABOR CASES 
* 68,000, 74 S. Ct, 172 (1953), in which contract 
negotiations had reached an impasse over the 
issue of the arbitration of discharges, the em- 
ployees discharged had previously launched a 
vitriolic attack questioning the quality of the 
employer's television broadcasts. The company 
discharged those it believed responsible for the 
attack. The Supreme Court sustained the dis- 
charges as having resulted for cause under Sec. 
10(c) and analogized the situation to the Fan- 
steel line of cases (NLRB v. Fansteel Metal- 
lurgical Corporation, 1 LABOR CASES { 17,042, 
59S. Ct. 490 (1939)). 

@ NLRB v. Bretz Fuel Company, 25 LABOR 
Cases { 68,171, 210 F. (2d) 392, 397 (CA-4, 1954). 
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% Southern Steamship Company v, NLRB, 
5 LABOR CASES { 51,139, 62 S. Ct. 886 (1942), 
rev'g 4 LaBor CASES { 60,476, 120 F. (2d) 505 
(CCA-3, 1941). 

* Similarly, in a representation case: ‘‘If 
there were doubt as to whether Independent 
remained the choice of the employees the Board 
had authority to settle that question by requir- 
ing an election . . . (NLRB v. Scullin 
Steel Company, 12 LABOR CASES ‘ 63,719, 161 F. 
(2d) 143, 147 (CCA-8, 1947).) 

NLRB v. Fansteel Metallurgical Corpora- 
tion, cited at footnote 31. 

%*NLRB Sands Manufacturing Company, 
1 LABOR CASES { 17,044, 59 S. Ct. 508 (1939) 

*7 On the very day that the Sands case was 
decided, Mr. Justice Black, in NLRB v, Colum- 
bian Enameling & Stamping Company, cited at 
footnote 6, dissenting, concluded, in a breach- 
of-contract ease involving a no-strike clause 

“Had Congress provided that violation of a 
private contract would deprive employees and 
the public of the benefits of the law, a different 
question would be presented.”’ 
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agreed that the new employees would be 
discharged after completion of the order to 
preserve existing seniority rights. However, 
after negotiations were opened on the new 
agreement, management insisted, and re- 
ceived agreement, that the plant-wide seniority 
system should be ended and that the older 
workers should be protected only in their 
immediate departments. After the new 
agreement was executed, the company hired 
some 30 additional men, some of whom had 
temporarily worked for it during the period 
of the government order. One month later, 
economic conditions deteriorated; some of 
the newer men were laid off, and the plant 
was operated on a shortened workweek. 
Yet management felt it necessary to in- 
crease its machine-shop component—its most 
essential department—and contended that 
the new men, being more experienced, be 
employed in preference to the old ones. 
Disagreement then ensued over the applica- 
tion of the departmental seniority provision. 
Management informed the union that either 
the machine shop would be operated accord- 
ing to its plan or the plant would be tem- 
porarily closed. The union insisted that the 
old men be transferred to the machine shop 
and the plant was shut down. 


Ten days later, management negotiated an 
agreement with another union. Its offer to 
re-employ several of the older union mem- 
bers at a reduced rate was rejected. A 
demand for a conference by a representative 
of the old union was rejected on the ground 
that the men belonging to it had been dis- 
charged. The Board held that the company 
had refused to bargain (Section 8(a)(5)); 
had discriminated in regard to hire or tenure 
and discouraged membership in a labor or- 
ganization (Section 8(a)(3)); and had inter- 
fered with, restrained and coerced employees 
in the exercise of rights granted by Section 7. 

Dispensing immediately with the charges 
under Section 8(a)(1) and (3), the Court 
noted that the union had manifested its 
irrevocable insistence “not to work in ac- 


* NLRB v. Sands Manufacturing Company, 
cited at footnote 36, at p. 514 

C. G. Conn, Ltd. v. NLRB, 2 LaBor 
CASES © 18,508, 108 F. (2d) 399 (CCA-7, 1939) 
(refusal to work overtime did not constitute a 
protected concerted activity (strike), resulting 
in discharge and no reinstatement). 

“It is significant that the union's breach of 
contract (refusing to adhere to the departmental 
seniority provision) resulted in the strike and 
in the consequent hiring of replacement work- 
ers Although prior to the Sands decision it 
was recognized that disagreement over eco- 
nomic issues, resulting in a strike, permitted 
the hiring of replacement workers (NLRB v 
Mackay Radio & Telegraph Company, 1 LABOR 
CASES © 17,034, 58 S. Ct. 904 (1938)), it had not 
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cordance with their contract.” ” What, then, 
was the obligation of the respondent to its 
employees? It was “at liberty to treat them 
as having severed their relations with the 
company because of their breach and to 
consummate their separation trom the com- 
pany’s employ by hiring others to take 
their places. The act does not prohibit an 
effective discharge for repudiation by the 
employe of his agreement, any more than it 
prohibits such discharge for a tort com- 
mitted against the employer.” Therefore, 
since the company had hired new employees 
and had recognized a new union represent- 
ing the majority of them, the old union was 
no longer in a position to demand collective 
bargaining as agent of the employees.” 


Whether consciously or not, the court had 
done far more than simply to analogize the 
Sands situation to the Fansteel principle.” 
For, while the Fansteel decision had held 
tortious conduct unprotected by Section 7, 
the Sands case established that breach of 
an agreement was not unremediable under 
the original act despite the tendency to 
minimize the discharge-for-cause provision “ 
in the Wagner Act by broadly applying its 
Section 2(3).% That result would henceforth 
be accomplished by judicial interpretation, 
would be sanctioned by the 1947 legislative 
amendments,” would be applied to permit 
the employer to elect to rescind his agree 
ment with the designated collective bargain 
ing agent and would ultimately be extended 
to the point that a prior employer breach 
of the collective bargaining agreement would 
not excuse a subsequent breach of the 
no-strike clause. 


In the first of a series of Boeing cases 
construing the effect of breach of a con 
tractual no-strike clause, the Court of Ap 
peals for the District of Columbia applied 
the judicial rationale and legislative inter 
pretation of the Sands decision. The col 
lective bargaining agreement contained a 
no-strike clause and was to continue to be 
operative after its termination date and until 


been established that breach of contract effected 
the same result 

“No order of the Board shall require the 
reinstatement of any individual as an employee 
who has been suspended or discharged, or the 
payment to him of any back pay, if such indi 
dividual was suspended or discharged for 
cause."" (29 USCA Sec. 160(c).) 

“~The term ‘employee’ shall include 
any individual whose work has ceased as a 
consequence of, or in connection with, any 
current labor dispute or because of any unfair 
labor practice (29 USCA See. 152(3),) 

“ See footnotes 160-161 

“ Boeing Airplane Company 1 VLRB, 16 
LABOR CASES ‘ 65,164, 174 F. (2d) 988 (CA of 
D. C., 1949). 
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such time as a new agreement was reached 
by negotiation or arbitration. Subsequent 
to the date of termination the union gave 
the employer the requisite strike notice, and 
a strike was actually voted and authorized, 
though it never occurred. One year later 
the parties were still bargaining as to senior- 
ity, hours of labor, and wages. Following 
the petitioner’s rejection of the union’s pro- 
posal to submit the outstanding issues to 
arbitration, the employees went on strike. 
The employer then notified the union of its 
refusal to bargain further, on the ground 
that it was declining to recognize the union 
as the collective bargaining representative. 
The union immediately filed Section 8(a) (1) 
and (5) charges and continued to press 
grievances one year after the contract had 
expired. 


The court noted preliminarily that, to sus- 
tain the NLRB, it must find that both Sec- 
tion 8(d) and the no-strike provision of the 
labor agreement had not been violated by 
the union. When the parties had agreed 
upon negotiation and arbitration to supplant 
the expiring agreement, they had, in effect, 
continued in all of its terms the old agree- 
ment.” Therefore, the strike was a breach 
of the original contract, which was still 
in force. 


If the original agreement and its no-strike 
clause were operative and were breached, 
had the company been guilty of refusing to 
bargain subsequent to the strike? 


The court in the Boeing case held: 


“The Union had lost its standing as the 
collective-bargaining agent and the Company 
was at liberty to treat the employees as 
having severed their relations with the 
Company because of their breach of contract, 
and it was further at liberty to consummate 
their separation from the Company’s employ 
by hiring others to take their places.” 


Although the language used by the court 
was lifted almost verbatim from the Sands 
decision, there was one significant departure. 
The Sands decision had been applied to ex- 
clude the reinstatement of individuals breach- 
ing a contractual no-strike clause. But the 


Boeing decision was being applied to the 
union as an entity; since the union had 
authorized the illegal strike, it—by employer 
action alone—could also be punished by an 
election to rescind the contract for material 
breach. In other words, the Sands decision 
had been accommodated to both the Fansteel 
case and the Mackay case,“ to the end that 
employees breaching a no-strike provision 
were engaging in unprotected activity and 
were as replaceable as were economic strikers.” 
But the Boeing decision, in addition to 
affirming this result, extended its applica- 
tion to encompass the collective bargaining 
agent itself, although it was not clear 
whether this result obtained as a result of 
loss of majority status or as a result of im- 
plied employer power to elect to sever rela- 
tions with the statutory agent solely because 
of the latter’s material breach of the labor 
contract. 

Although this precise question was not 
answered, a subsequent Boeing decision ™ did 
attempt to define the scope of the employer’s 
election following breach by the union of a 
no-strike provision. In an action for dam- 
ages for breach of the work-stoppage provi- 
sion and emanating from the previous court 
of appeals decision that the contract had 
been breached, the union again contended 
that the plaintiff had failed to bargain in 
good faith in refusing to submit disputed 
negotiation matters to arbitration. Prior to 
instituting the action for damages, the com- 
pany had notified the union that it deemed 
the strike to be in breach of the agreement 
and that, by reason of the strike, the agree- 
ment was terminated. As an affirmative 
defense to the civil suit, the union contended 
that since the employer had terminated and 
rescinded the agreement, it thereafter could 
not elect to sue for damages for breach 
of contract. 


Inasmuch as the circuit court had previ- 
ously reversed the Board and held that the 
strike was called while the agreement was 
still in force, so that the company was 
justified in refusing thereafter to recognize 
the local, the sole factual issue left unan- 
swered and still before the district court 
was whether or not the plaintiff had itself 


*# On this fundamental point the NLRB had 
disagreed, defining the contract as an “interim” 
collective bargaining agreement executed solely 
for the period of negotiation on the terms of 
the new agreement. 

“NLRB v. Mackay Radio & Telegraph Com- 


pany, cited at footnote 40. 

* The NLRB was still contending, in 1953, 
that a walkout in breach of a no-strike clause 
was concerted protected activity designed to 
obtain economic benefits. In Harnischfeger 
Corporation v, NLRB, 24 LABOR CASES { 67,895, 
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207 F. (2d) 575 (CA-7, 1953), in which the walk- 
out was not supported by the union, the court, 
citing the Draper decision, cited at footnote 30, 
held that the walkout was not protected by 
Sec. 7 and affirmed that discharge and nonrein- 
statement would not constitue an unfair labor 
practice. 

* Boeing Airplane Company v. Aeronautical 
Industrial District Lodge 751, 18 LABOR CASES 
{ 65,845, 91 F. Supp. 596 (DC Wash., 1950), 
aff'd, 19 LABOR CASES { 66,258, 188 F. (2d) 356 
(CA-9, 1951), cert. den., 72 S. Ct. 39 (1951). 


November, 1957 @ Labor Law Journal 


breached the contract prior to the strike in 
refusing to bargain, negotiate or arbitrate 
in good faith. The defendant was, therefore, 
seeking to interpose a statutory violation as 
a defense to a civil suit for damages despite 
the fact that such violation was remediable 
through the institution of complaint pro- 
ceedings and that such complaint proceed- 
ings were, in fact, the route by which the 
original decision had reached the court of 
appeals. 


The district court was, of course, bound 
by the previous decision that the contract 
was in force at the time of the work stop- 
page. However, it was not bound as to 
whether or not the company had _ itself 
breached the contract prior to the strike, 
which, if proved, could be construed to 
accord the defendant implied license to 
cause a work stoppage. The agreement 
being renegotiated provide for arbitration 
when disagreement resulted over the new 
contract. Therefore, failure of either party 
to arbitrate would constitute a material 
breach of contract, especially where the 
contract actually had expired prior to the 
strike but was to continue in effect until a 
new one was by negotiation or 
arbitration. 


reached 


Assuming no prior breach of the agree 
ment by the plaintiff, the work stoppage 
was a material breach of the agreement. 
This was also the opinion of the court of 
appeals in the previous decision, though in 
the latter case the emphasis had been upon 
the employer's duty subsequent to the 
strike and the obligation owed strikers 
thereafter. In the instant decision, however, 
inasmuch as the action was one for damages, 
the district court had occasion to refer to 
the intrinsic importance of the no-strike 


clause in order to be in a position to ap- 
praise the seriousness of the breach: 


“The no-strike clause is the very heart of 
a labor relations agreement. The primary 
purpose of the agreement is to prevent 
* Immediately after the last of the several 
work stoppages, the company addressed a letter 
to the union advising the latter that the strike 
was in ‘‘direct violation and repudiation’’ of the 
agreement and that, by ‘‘reason of this strike,’’ 
the agreement was terminated. 

“It may reasonably be questioned whether, 
if the agreement provided for its continuation 
after a strike, the plaintiff retained a unilateral 
election to rescind on that precise ground. 

“ The district court's opinion as to the salu- 
tary effects of a no-strike provision is justified 
by the subsequent history of the Boeing dis- 
pute. After repudiation of the agreement by 
Boeing, another union attempted to move in. 
Five months after the strike, those represented 
by the ousted union returned to work, but with 


No-Strike Clause 


strikes and lockouts and to insure peaceful 
industrial relations.” 


Obviously, this would have been sufficient 
and damages would have resulted. But 
what of the defendant's affirmative defense 
Interposition of the latter required that 
the court inquire into the plaintiff's post- 
breach conduct, with specific reference to 
the legal effect of the plaintiff's letter” in 
relation to its election of remedies, Con 
struing the letter as evidencing an election 
to terminate the agreement, was the plaintifi 
in a legal position to claim damages ? 


Inasmuch as the contract provided that, 
in the event of a strike or work stoppage, 
the “parties agreed to take corrective action 
with a view toward preventing a recurrence 
of such incident,” it was eyident the parties 
contemplated that the agreement would subsist 
even after a strike-induced breach thereof 
Therefore, the strike, though in violation 
of the agreement and a material breach, Was 
not per se a complete repudiation or aban 
donment of the contract. The contract itself 
militated against the that the 
agreement had terminated by reason of the 
strike alone. Therefore, absent the letter ™ 
written by the plaintiff to the union severing 
relations between the parties, the relie! 
prayed for—recision and damages—would 
not be available. 


conclusion 


However, despite this analysis of the 
plaintiff's position, no such remedy as it 
requested existed. Under usual legal prin 
ciples, it could not simultaneously manifest 
an intention to repudiate the agreement and 
bring an action for damages in affirmation 
of the agreement. On this basis, breach of 
a collective bargaining agreement was analo 
gized to procedural rules pertaining in 
normal civil actions in federal courts.” 


Legislative recognition of the Sands do« 
trine resulted in remedies to be applied 
both against the individual employee and 
the union. Henceforth, Section 10(c) would 
be applied to permit the discharge of em 
a belligerent attitude toward the new union's 
organizing efforts. All but 64 of the 8,954 
strikers who sought re-employment through the 
old union attained positions. One week after 
being rehired, these employees, through the 
president of the old union, filed charges with 
the NLRB against Boeing for suspending em 
ployees who, on the day they returned to work, 
wore the union insignia of the old union. Not 
until eight months thereafter did the circuit 
court (16 LABOR CASES { 65,164, 174 F. (2d) 988) 
hold the original strike illegal and declare the 
repudiation of the old union valid Thirteen 
months after the strike ended the Board again 
certified the old union as the collective bargain- 
ing representative of the Boeing employees 
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In the field of labor legislation, the 
states are particularly well equipped 
to carry much of the responsibility for 
lifting the standards and providing 
for the welfare of their working 
people. —James P. Mitchell 


ployees “for cause”’—a term more broad 
than the Sands language sanctioning a “dis- 
charge for repudiation by the employee of 
this agreement” but necessary to encompass 
also the Vansteel line of cases. Section 301% 
would now permit actions for damages for 
violation of contract to be brought against the 
union—a remedy more broad than the Sands 
result sanctioning termination of the collec- 
tive bargaining relationship with the union, 


The question left unanswered by the first 
Boeing case—the rationale underlying the 
employer's election to rescind the labor 
agreement subsequent to its breach by the 
union—was answered by the board in the 
Marathon Llectric Manufacturing Corporation 
proceeding.” After a demand for a wage 
increase had been rejected, the employees 
ceased work in violation of an agreement 
containing a no-strike clause and a provi- 
sion for discharge for violation thereof. 
Neither prior strike notice pursuant to the 
contract nor compliance with the provisions 
of Section &8(d) were adhered to. Despite 
an employee meeting that ended with the 
union's directing the men to return to work, 
management refused to meet with union 
officials and kept the plant closed. The 
employer then served notice that it was dis- 
charging the strikers and hiring new em- 
ployees to replace them. Picketing ensued, 
and the employer notified the union that it 
was canceling its contract with, and with- 
drawing its recognition of, the latter. The 
plant then reopened with new employees, 
followed by a demand for bargaining rights 
by another union claiming majority repre- 
sentation, The company continued to reject 
the bargaining claims of the old union, and 
told its old employees to return to work as 
individuals, not as members of the old union. 
Thereafter, recognition was accorded the 
new union, 


The Board found that Section 8(a)(1) 
and (2) had, been violated when the em- 


ployer recognized the new union, thereby 
answering the unresolved question in the 
original Boeing decision and reaffirming the 
inability of an employer to decertify a statu- 
tory representative or to accord recognition 
in a representation-conflict situation until 
certification is granted by the Board. Simi- 
larly, the Board found that the walkout was 
unprotected by the labor act because it 
was in breach of the contractual no-strike 
clause. Therefore, the employer was privi- 
leged to lock out or discharge all who had 
engaged in the strike. 


In addition, the Board sanctioned the 
same punitive action for the nonstriking 
members of the union. In overruling the trial 
examiner, who had concluded that the lock- 
out violated the act with respect to the 
nonstrikers, the Board emphasized that all 
employees had worked under an agreement 
rendering union membership a condition 
of employment. Thus, the walkout was an 
action for which the union as a whole was 
responsible. Moreover, there was no evi- 
dence of individual dissent to the walkout 
just as there was no response from the so- 
called nonstrikers to the employer's request 
that it be notified of individual strike dis- 
claimers and of a desire to report back to 
work. 


Again manifesting the interaction of the 
Sands and Mackay™ decisions, the Board 
found that the employees’ right to recall 
was dependent upon the existing contract. 
This agreement, having been breached by 
the strike action and “lawfully rescinded” 
by the employer, thereafter no contractual 
nor statutory duty existed for reinstatement 
of the strikers. Upon this assumption, the 
employer discharged all who had_ partici- 
pated in the strike and who had consented 
to the strike, and attempted to recruit a full 
complement of workers. But in view of 
the Board policy, in representation proceed- 
ings, to dismiss as premature a petition filed 
at a time when there is no substantial and 
representative employee interest, the Board 


held: 


“The same policy considerations require 
that, in a case involving an alleged unlawful 
refusal to bargain, the Board refrain from 
finding a violation of Section 8(a)(5) and 
from issuing a bargaining order in favor 
of a union, unless at the time of the refusal 
to bargain the union was the majority rep- 


®@ Rectification and limitation of the jurisdic- 


tional and substantive bases of Sec, 301 are 


discussed below. 

®8 106 NLRB 1171 (1953). 

* The reasoning behind these cases, despite 
their diverse factual settings, is that reinstate- 
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ment of employees who conduct themselves in 
a manner inimical to the Congressional plan of 
peaceful and orderly settlement of labor-man- 
agement problems will not effectuate the poli- 
cies of the Act."’ 
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resentative of a substantial and representa- 
tive segment of the employer's normal work 
As this condition was not satisfied in 
the instant case, we find that the Re- 
spondent did not violate Section 8(a)(5) 
and (1) of the Act by refusing to negotiate 

[after the strike-induced discharges |.” 


force. 


Therefore, with respect to the union, the 
employer's unilateral cancellation of the 
agreement and refusal thereafter to bar- 
gain did not constitute a violation of Sec- 
tion 8(a)(5) because the mass discharges 
rendered the union nonrepresentative of the 
employer's working force. The employees, 
having been discharged for cause for en- 
gaging in unprotected activity, the union’s 
basis for asserting a statutory bargaining 
agent status under the act was accordingly 
destroyed. 


On appeal,” the union did not contest the 
Board’s finding that the walkout was in 
breach of the agreement and, therefore, un- 
protected activity. However, it did con- 
tend that the employer could not unilaterally 
terminate the collective bargaiing agree- 
ment, irrespective of the breach caused by 
the strike and that, in attempting to ter- 
minate, the act had been violated. For the 
specific purpose of answering this conten- 
tion, the court of appeals assumed that the 
union's breach was not “in itself a com- 
plete termination of the contract,” and, 
therefore, that the employer had elected to 
rescind, and thereupon formally terminate, 
the contractual relationship. 


Citing the Boeing decision, the court ad- 
hered to the general proposition that one 
party to a contract need not pertorm where 
the other party refuses in a material respect 
to carry out its obligations thereunder. “And 
that rule applies to labor contracts,” accord- 
ing to the court. Moreover, in situations in 
which the alleged breach is a strike in viola- 
tion of a labor agreement, application of the 
rule is further supported by the rationale 
underlying such agreements. Prevention 
of strife is one of the principal purposes of 
labor contracts and of the labor act and, 
stated the court, a no strike clause is ‘the 


which an employer can 
reasonably from a collective bar- 
gaining agreement’ The walkout was 
a material breach which justified the sub 
sequent rescission of the contract by the 
Company.” 


advantage 
expect 


chiet 


Moreover, the employer's termination of 
the contract was not violative of Section 
8(a)(5). The union had itself violated Sec- 
tion 8(d) and, thus, had refused to bargain 
collectively when it unilaterally modified the 
agreement in striking without complying 
with the statutory procedure. Because the 
union had requested additional 
benefits, it was seeking to modify the agree- 
ment; not having complied with Section &(d) 
refusing 


economic 


in asserting its demands, “it was 
to bargain collectively within the definition 
of the Section.” Therefore, the union had 
refused to bargain time the 
corporation had terminated the agreement, 
and there could be no Section 8(a)(5) vio- 
lation by the employer subsequent to the 
time those who had violated Section &(d) 
had lost their status as employees.” Hav- 
ing lost this status, they were no longer 
protected in their concerted activity. ‘There 
fore, the employer's right to terminate the 
agreement was predicated upon two sepa 
rate violations of the contract and of the act 


prior to the 


Section 301 


It was to be expected that in one of the 
early cases sustaining the application of Sec 
tion 301 to breach of a no-strike clause the 
union should contend that the disputed 
clause tended to frustrate the purposes of 
the labor act and, therefore, could not be 
the basis for an action for damages.” In 
short, the action for damages was defended 
right to 
reach ot 
court 


on the ground that the employees’ 
strike was protected beyond the 
Section 301. In this contention the 
of appeals found little merit: 


“The constitutional right of the employees 
to strike 1s not impaired by their voluntary 
agreement to that 
Nor do ‘no-strike’ clauses such as this de 


forego use ot weapon 


% Marathon Electric Manufacturing Corpora- 
tion, cited at footnote 53. 

*” United Electrical, Radio & Machine Workers 
of America, Local 1113 v. NLRB, 28 LaBor 
Cases { 69,234, 223 F, (2d) 338 (CA of D. C 
1955), cert. den., 76S. Ct. 446 (1956), rehearing 
den., 76S. Ct. 692 (1956). 

5ST Although the discharges for breach of con- 
tract would not have violated the act (NLRB 
v. Sands Manufacturing Company, cited at foot- 
note 36), even the contention that the company 
had violated Sec. 8(a)(1) wag not valid because, 
pursuant to Sec. 8(d), violation of the cooling- 
off provision resulted in a loss of status, and 


No-Strike Clause 


Sec, 8(a)(1) only applies to “employees” (those 


with status). Having lost that status, they were 
no longer protected by NLRA Sec, 2(3). See 
8(a)(3), referring to discrimination in hire and 
tenure, was equally inapplicable because this 
was a discharge case. 

Shirley-Herman Company, Inc. v. Interna- 
tional Hod Carriers, Building and Common 
Laborers Union, Local 210, 18 LABOR Cases 
© 65,810, 182 F. (2d) 806 (CA-2, 1950), an action 
for damages for a work stoppage in violation 
of a collective bargaining agreement providing 
for the arbitration of differences in lieu of work 
stoppages. 
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feat the jurisdiction of the National Labor 
Relations Board, and thus prevent the pur- 
poses of the Labor Management Relations 
Act... from being carried out.” ™ 


The court noted that, to the contrary, 
“the Board itself has said that such clauses 
as this ‘tend to realize the purposes of the 
Act by encouraging the practice and pro- 
cedure of collective bargaining rather than 


resort to industrial warfare’. 


Although the legislative history underly- 
ing the 1947 amendments made it clear that 
breaches of contract should be handled in- 
dependently of statutory violations, it re- 
mained for the courts to declare that com- 
pliance with federal law would not excuse 
noncompliance with a contractual no-strike 
provision. In the Dahlem case,” the union 
complied with Section 8(d) but nevertheless 
struck in violation of the no-strike provision. 
The court pointed out that statutory com- 
pliance “does not absolve appellant of lia- 
bility for its breach of the no-strike provision 
of its contract with appellee,” since com- 
pliance with Section 8(d) was irrevelant 
to actions for damages under Section 301. 


The court noted that, at one point, the 
proposed Senate amendments to the labor 
act provided that breach of contract should 
be deemed an unfair labor practice. How- 
ever, this was deleted by the conference 
committee on the theory that “once parties 
have made a collective bargaining contract 
the enforcement of that contract should be 
left to the usual processes of the law and 
not to the National Labor Relations Board.” “ 


Striking the provision defining contractual 
violations as unfair labor practices was, said 


the court, “strong evidence that Congress 


considered breaches of labor contracts to be 
separate and distinct from unfair labor prac- 
tices, and intended that they should be 
separately handled by separate tribunals.” 


Therefore the court held that, even had it 
otherwise been necessary to establish com- 
pliance with Section 8(d) by the union, 
“that fact in no way rendered it immune 
from the damages resulting from the strike 
in violation of the contract.” 


The foregoing extensions and applications 
of the Sands rationale did not, however, 
prevent further recurrent attack upon the 
validity and utility of the no-strike clause. 
seginning with the Colonial Hardwood case,” 
a host of decisions were concerned with the 
application of the United States Arbitration 
Act™ to actions for damages for breach of 
contract instituted pursuant to Section 301. 
This newest line of attack upon the no- 
strike clause sought to have the effect of its 
breach minimized through arbitration either 
of the strike issue itself or of the factors 
motivating the strike. 


The Hardwood case involved an action 
under Section 301 to recover damages re- 
sulting from strikes in violation of the labor 
contract. Defendants moved for a stay of 
proceedings under the arbitration act,” con- 
tending that the contract upon which suit 
was instituted provided for the arbitration 
of those matters being raised by the litiga- 
tion. The district court denied the motion 
for a stay, holding that the contract did not 
provide for arbitration of the disputes mat- 
ters and that the arbitration act was inappli- 
cable in view of its exclusion clause.” 


Although the contract provided that all 
disputes should be settled by resort to the 


At p. 809. See Hamilton Foundry & Ma- 
chine Company v. International Molders & 
Foundry Workers, 20 LABOR CASES { 66,667, 193 
F. (2d) 209, 214 (CA-6, 1951), cert. den., 72 S. 
Ct. 1060 (1952), holding: 

“The ‘no-strike’ clause in the agreement does 
not impair any constitutional right of the em- 
ployees and does not defeat the jurisdiction of 
the National Labor Relations Board.” 

Signal-Stat Corporation v. Local 475, United 
Electrical, Radio & Machine Workers of Amer- 
ica, 30 LABOR Cases ' 70,090, 235 F. (2d) 298 
(CA-2, 1956). 

” International Union of Operating Engineers 
v. Dahlem Construction Company, 20 LaBor 
CASES {§ 66,693, 193 F. (2d) 470 (CA-6, 1951). 

* At p. 473. 

“The wording of the statutes strongly sup- 
ports the conclusion that even if the appellant 
had complied with § 158(d), It would receive 
no immunity from a suit for damages for breach 
of contract under § 185."" (At p. 474.) 

*@ Quoting H. Conf, Rept. 510, on H. R. 3020, 
80th Cong., 1st Sess., pp. 41-42 (1947). 
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“ International Union of Furniture Workers 
v. Colonial Hardwood Flooring Company, 14 
LABOR CASES { 64,517, 168 F. (2d) 33 (CCA-4, 
1948). 

* Act of February 12, 1925, 43 Stat. 883; Act 
of July 20, 1947, 61 Stat. 669, 9 USCA Secs. 1 
and following. 

® “If any suit or proceeding be brought in 
any of the courts of the United States upon any 
issue referable to arbitration under an agree- 
ment in writing for such arbitration, the court 
in which such suit is pending, upon being satis- 
fled that the issue involved in such suit or 
proceeding is referable to arbitration under 
such an agreement, shall on application of one 
of the parties stay the trial of the action until 
such arbitration has been had in accordance 
with the terms of the agreement, providing the 
applicant for the stay is not in default in pro- 
ceeding with such arbitration."’ (9 USCA 
Sec. 3.) 

but nothing herein contained shall 
apply to contracts of employment of seamen, 
railroad employees, or any other class of work- 
ers engaged in foreign or interstate commerce.” 
(9 USCA Sec. 1.) 
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grievance procedure and that pending the 
same there should be no strikes or lockouts, 
the court of appeals found that the arbitra- 
tion clause “has relation to the controversies 
which are made the subject of grievance 
procedure of that article, and not to claims 
for damages on account of strikes and sec- 
ondary boycotts, which are matters entirely 
foreign thereto.” 


Damages resulting from strikes could not 
be subject to arbitration because the pro- 
cedure outlined by the contract expressly 
forbade strikes and provided for the settle- 
ment of grievances to avoid recourse to the 
same, Although the strike was the result of 
a dispute governed by the grievance pro- 
cedure, failure to resort to that procedure 
did not render the strike itself a dispute 
subject to arbitration. 


In addition, the circuit court held that 
the arbitration act was not applicable to 
this particular contract because the con- 
tract comprehended workers engaged in 
interstate commerce. Therefore, such con- 
tracts being expressly excluded from the 
application of the act by its excepting 
clause, it would appear that, even had the 
strike itself been an arbitrable issue, a stay 
to obtain that result could not have been 
had under the terms of the arbitration act.” 


Obviously, if the action for damages could 


be stayed pending arbitration of the factors 
inducing the strike or of the strike itself, 
in either event the result would permit the 
interposition of defenses to breach of the 
no-strike clause. Such result would, in a 
matter of time, render the no-strike clause 
meaningless as a device designed to achieve 
industrial continuity. If the purpose of 
the no-strike clause is to prohibit all strikes 
pending the peaceful settlement of outstand- 
ing issues, that eminently desirable result 


would be frustrated once unions decided 


* International Union of Furniture Workers 
v, Colonial Hardwood Flooring Company, cited 
at footnote 63, at p. 35. 

*This precise point was clearly answered 
when the Fourth Circuit adhered to the Colonial 
Hardwood decision in United Electrical, Radio 
& Machine Workers v. Miller Metal Products, 
26 LABOR CASES { 68,636, 215 F. (2d) 221 (CA-4, 
1954), another Sec. 301 proceeding to recover 
damages for breach of a no-strike clause. The 
defendant's motion for a stay was denied by 
the district court on the authority of the 
Colonial Hardwood holding. The court of ap- 
peals, on appeal, reiterated that a claim for 
damages resulting from a breach of a no-strike 
clause was not covered by the contractual arbi- 
tration provision. The no-strike clause was not 
comprehended by the arbitration provision and 
was clearly not subject to the prior grievance 
procedure. Even had there been an agreement 
to arbitrate the matters in issue, a stay of 


No-Strike Clause 


to “take a chance” that an arbitration pro- 
ceeding might excuse their breach. This 
was recognized by the court in the Markel 
case™ when it pointed out that the entire 
tenor of the contract in issue was designed 
to provide for the peaceful resolution of 
economic disputes. Arbitration was only the 
fourth step in a unified grievance procedure, 
“and as such the subject matter to which 
it is applicable is no broader than that to 
which the first three steps applied.” 


Therefore, whether or not the union was 
justified in calling a strike was not an arbi- 
trable matter as it was not “the kind of 
dispute” intended for arbitration. On this 
basis, the court of appeals refused even to 
discuss whether or not breach of the no- 
strike provision was within the arbitration 
act or whether the strike constituted a 
breach of contract relieving plaintiff of the 
obligation, if it had existed, to submit to 
arbitration, 


However, the infiltrating effect of holding 
breach of a no-strike clause arbitrable was 
overlooked by the same circuit in the Signal- 
Stat case.” Occasioned by a dispute over dis- 
charges, the union called a strike until such 
time as the dispute was settled by arbitra- 
tion, The employer then brought its action 
for damages under Section 301, alleging that 
the strike had violated the contractual no- 
strike clause. Defendant moved for a stay, 
claiming that, under the collective bargain- 
ing contract, it was entitled to arbitration 
of the dispute concerning the discharges. 
The court of appeals, distinguishing its situa- 
tion from that which it had found in the 
Markel case, decided that the broad arbitra- 
tion clause embraced a dispute relating to 
an alleged breach of the no-strike provision.” 


Inasmuch as the breach was held arbi- 
trable under the contract, the court of ap- 
peals proceeded to apply the arbitration act 


proceedings could not have been had under the 
arbitration act 

® Markel Electric Products v. United Elec- 
trical, Radio & Machine Workers, 22 LABor 
CASES { 67,391, 202 F. (2d) 435 (CA-2, 1953). 

 Signal-Stat Corporation v, Local 475, United 
Electrical, Radio & Machine Workers of Amer- 
ica, cited at footnote 59. 

% The Signal-Stat agreement provided that 
“all disputes, grievances or differences’ were 
arbitrable. In the Markel case, the applicable 
language was to the effect that ‘‘all complaints 
or grievances shall be settled in accordance with 
the full procedure outlined in this agreement." 
The distinguishing factor, in view of the simi- 
larity in language, might be that, in Signal- 
Stat, the plaintiff also construed the grievance 
arbitration procedure to include breach of a 
no-strike clause when it instituted a grievance 
complaining of the same 
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to the controversy. Holding that the col- 
lective bargaining was a “contract evidenc- 
ing a transaction involving commerce,” the 
court proceeded to the conclusion that the 
exclusion clause of Section 1 of the arbitra- 
tion act was not applicable to the instant 
agreement. Because the collective bar- 
gaining agreement was not excluded by 
Section 1 of the arbitration act, Section 3 
thereof, authorizing a stay of proceedings, 
was applicable. 

This conclusion could be arrived at in 
two ways: First, relying upon the J. J. Case 
decision,” it could be contended that col- 
lective bargaining agreements were not 
contracts of employment within the mean- 
ing of the excepting clause of Section 1 of 
the arbitration act. Second, relying upon 
the Tenney decision,” it could be contended 
that, even assuming the collective bargain- 
ing agreement is a contract of employment, 
the exclusion clause of Section 1 of the 
arbitration act applies only to workers actu- 
ally engaged in interstate commerce.” The 
court preferred the Tenney reasoning: 

“In view of the present, almost universal, 
approval of arbitration as a means for set- 
ting labor disputes, including the express 
approval of Congress, we think that the 
Courts should interpret the United States 
Arbitration Act so as to further, rather than 


impede, arbitration in this area. We think 
the interpretation of the Third Circuit in 
Tenney accords both with the modern trend 
to be the intent 


what we deem 


75 


and with 
of Congress. 

Evidently, the court was attempting to 
assert a distinction between the problem 


of referring a disputed matter to arbitration 


2J. I. Case Company v. NLRB, 8&8 
CASES § 51,173, 64S, Ct. 576 (1944). 

™ Tenney Engineering, Inc. v. United Elec- 
trical, Radio & Machine Workers, Local 487, 
24 LABOR CASES { 67,878, 207 F. (2d) 450 (CA-3, 
1953), an action for damages under Sec, 301 in 
which the union requested a stay pending arbi- 
tration. The court of appeals held that the 
workers involved were “‘not acting directly in 
the channels of commerce itself.’’ On this basis, 
the case was distinguished from two previous 
decisions of the same circuit wherein the exclu- 
sion clause of the arbitration act was applied 
(SERMCE, Division 1210 v. Pennsylvania Grey- 
hound Lines, 2) LABOR CASES { 66,616, 192 F. 
(2d) 310 (CA-3, 1951), and 21 LABOR CASES 
{ 66,711, 193 F. (2d) 327 (CA-3, 1952)). There- 
fore, the collective bargaining agreement, not 
being excluded by Sec, 1, was within the stay 
provision of Sec. 3 of the arbitration act. See 
Bernhardt v. Polygraphic Company of America, 
29 LABOR CASES { 69,689, 76 S. Ct. 273, 275 
(1956). 

™ This reasoning, of course, restricts collective 
bargaining agreements affecting interstate com- 
merce to those covering transportation workers 
and, it is submitted, is clearly at variance with 


784 


Strikes depend on the attitude of the 
employer . . . and we can conceive 
of no situation which could not be 
settled by collective bargaining be- 
tween the parties.—Robert Christ- 
offerson, secretary-treasurer of the 
Field Representatives Federation. 


before a strike occurs and the problem of 
staying Section 301 proceedings after a 
strike results. Uniortunately, it chose to 
extol the salutary features of arbitration 
in a situation in which the union chose to 
strike and then request a stay of proceed- 
ings pending arbitration. No mention was 
made of the disruptive effects of the strike, 
of the palpable inconsistency of breaching 
a contract providing for the amicable resolu- 
tion of differences and then attempting to 
enforce an arbitration provision, or of the 
indirect attack being made upon the no- 
strike provision designed to achieve the same 
desired result as the arbitration process. 
An opportunity to obtain the laudatory 
result sought for in the Signal-Stat decision 
was presented to, but not accepted by, the 
Fifth Circuit in the Lincoln Mills case.” The 
opportunity to direct arbitration prior to 
breach of the no-strike clause was sacrificed 
in cognizance of procedural pitfalls.” The 
agreement in issue contained a no-strike 
clause and a grievance procedure. Griey- 
ances were duly processed and rejected by 
the company. Eleven days before the union 
was notified of this rejection the contract 
expired. Nevertheless, the union requested 
that the employer submit the rejected griev- 


the constitutional scope accorded the labor act. 
Incongruously, this decision cites with approval 
the Shirley-Herman decision that Sec. 301 
created a valid extension of federal jurisdiction 
and a substantive federal right. It is difficult 
to understand the constitutional basis for this 
assertion of federal power over collective bar- 
gaining agreements if those agreements subject 
to the arbitration act encompass only workers 
actually engaged in the transportation business. 

% Signal-Stat Corporation v, Local 475, United 
Electrical, Radio & Machine Workers of Amer- 
ica, cited at footnote 59, at p. 302. 

* Lincoln Mills of Alabama v, Textile Work- 
ers Union, 29 LABOR CASES ‘ 69,729, 230 F. (2d) 
81 (CA-5, 1956). 

™ No doubt a different reading of legislative 
history might have impelled the court to con- 
clude that federal courts possess power to com- 
pel arbitration. S. Rept. 105, 80th Cong., Ist 
Sess., at pp. 17-18, speaks of the statutory recog- 
nition of the labor agreement as an enforceable 
contract, refers to a right of action in the fed- 
eral courts, reconciles the latter with the policy 
of the Wagner Act, and manifests the intention 
to promote collective bargaining agreements 
ending with covenants not to strike. 


November, 1957 @ Labor Law Journal 


t 


ances to arbitration pursuant to the collective 
bargaining agreement. When the employer 
refused to do so, the union brought an 
action under Section 301 to compel the 
employer to submit to arbitration and to 
receive damages for breach of contract. 


Following the Hardwood reasoning, the 
court of appeals concluded that the collec- 
tive bargaining agreement was a contract of 
employment within the meaning of the arbi- 
tration act, and was thereby expressly ex- 
cluded from the coverage of that act. it 
held that while the “Norris-LaGuardia Act 
does not preclude, the United States Arbi- 
tration Act does not authorize the judicial 
enforcement of a contractual undertaking to 
submit to arbitration grievances arising 
under a collective bargaining agreement.” 


Nor did Section 301 provide for the en- 
forcement of a provision for arbitration con- 
tained in a labor agreement. Citing the 
recent Supreme Court decision in the West- 
inghouse case,” the court concluded that the 
jurisdiction obtained pursuant to Section 301 
does not embrace an attempt to utilize that 
section to authorize federal courts to enforce 
an executory contractual commitment to 
submit to arbitration.” 

Perhaps the most skillful judicial handling 
of the attempt to subvert the no-strike 
clause by requesting a stay, under the arbi- 


tration act, of Section 301 proceedings seek- 


™ Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 LABOR CASES ‘ 69,063, 75 S. Ct. 489 (1955). 

™~If the combination of Sec, 301 and the 
United States Arbitration Act could not be used 
to compel an employer to arbitrate pursuant 
to a collective bargaining agreement, it had 
previously been asserted that that result could 
be obtained by combining Sec. 301 and the Fed- 
eral Declaratory Judgment Act (28 USCA Sec 
400, 28 USCA Secs. 2201-2202). In AFL v, 
Western Union Telegraph Company, 17 LABOR 
CASES { 65,569, 179 F. (2d) 535 (CA-6, 1950), the 
union contended that a controversy existed be- 
tween the parties as to the meaning and applica- 
tion of a pension-plan provision in the collective 
bargaining agreement The prayer for relief 
asked for judgment declaring a specified worker 
entitled to a pension and for a permanent in- 
junction restraining the defendant from breach- 
ing the provisions of the pension plan as the 
latter affected this particular worker or any 
employee represented by the plaintiff The 
court of appeals found no difficulty in con- 
cluding that the complaint clearly stated a 
cause of action of which the district court had 
jurisdiction. The action for damages for breech 
of contract was held to be within the express 
provisions of Sec. 301, and the Declaratory 
Judgment Act was held to give a federal court 
jurisdiction to give the relief requested. Inas 
much as the pension plan was incorporated by 
reference in the collective bargaining agreement, 
the breach was of the labor contract and not 
of an independent pension plan. 


No-Strike Clause 


ing damages for breach of contract is found 
in the Cuneo Press decision.” The applicable 
agreement contained a no-strike provision 
and provided that, in the event of breach 
thereof, both parties were to cooperate to 
assess responsibility. The Section 301 pro- 
ceeding sought a temporary restraining or- 
der, damages and an injunction against 
further violation of the contract. The de- 
fendant’s motion for a stay was predicated 
upon the fact that the issues involved were 
properly referable to arbitration under the 
labor agreement. 


The Seventh Circuit, for the first 
among the many decisions interpreting the 
applicability of the arbitration act, examined 
the meaning of the default provision in its 
Section 3." The union was not entitled to 
a stay unless it was not in default in pro- 
ceeding with arbitration. While the union 
did not show it v.as not in default, the ap 
pellant did show that the union had caused 
a work direct violation of the 
contract distinction 


time 


stoppage m 

Again suggesting the 
between submission to arbitration before a 
strike and a request for a stay of judicial 
proceedings after a strike, the court noted 
that the union had made no attempt to sub 
mit any claim to arbitration, but had called 
the strike without notice to appellant. In 
calling the strike without attempting to 
obtain arbitration, the union was clearly in 


default.” 


However, in The Bvening Star Newspaper 
Company v. Columbia Typographical Union 101, 
26 LABOR CASES ‘ 68,735, 124 F. Supp. 322 (DC 
of D. C., 1954), the defendant contended that 
an action did lie for specific performance of an 
arbitration clause in the collective bargaining 
agreement pursuant to Sec. 301 The district 
court held that Sec. 301 was not limited to suits 
for money damages, that the ‘‘unambiguous 
language of the Act would lead to the contract 
conclusion.’ (P. 323.) The court noted that 
cases in .opposition involved actions for injunc 
tive relief and contravened the Norris-LaGuardia 
Act, and thus were distinguishable. As to the 
court's contention that federal courts may spe 
cifically enforce arbitration clauses in labor 
contracts, and that ‘‘there is no decision to the 
contrary’’ (p. 323), one may only wonder as 
to the difference between specific performance 
and a mandatory injunction to obtain compli 
ance with a contract requiring arbitration In 
any event, the Hvening Star decision is correct 
if arbitration and no-strike clauses are to 
achieve their desired result—io forestall work 
stoppages and to settle dispuths amicably 
Press v. Kokomo \Paper Handlers’ 
Union No 3) Cases 70,084. 295 F 
(2d) 108 (CA-7, 1956). 

"See footnote 65 

“In addition, the union, in instituting a sit 
down strike, had ignored the grievance proce 
dure as well “That action wag in direct con- 
flict with the arbitration procedure called for 
by the contract.’’ (Cuneo Press case, cited at 
footnote 80, at p. 111.) 


“Cuneo 
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Apart from the default factor, another 
substantial basis existed upon which to deny 
the motion for a stay. Cuneo again is the 
only one of several decisions interpreting 
the arbitration act that suggests that breach 
of the no-strike clause of itself is dispositive 
of the stay issue.” Once the contract is 
breached in a material respect, the relations 
under it are terminated. ‘Therefore, what 
substantive basis exists upon which to as- 
sert a procedural defense, such as a stay of 
proceedings or a mandatory injunction to 
compel resort to arbitration 7 


The court, in Cuneo, said: 


“Even if the unions originally had an 
issue referable to arbitration, they chose 
instead to resolve that issue in their favor 
by use of their economic strength. Having 
thus violated their contract to plaintiff's 
damage, it was too late for them to demand 
arbitration on that issue,’ 


Continuing to overlook the subversion in- 
herent in attempting to stay damage pro- 
ceedings for breach of a no-strike clause, 
the Sixth Circuit, in the most recent deci- 
sion™ applying the arbitration act to breach 
of contract, announced that the right to 
arbitrate the question of liability under a 
contractual no-strike clause depends upon 
the provisions of the contract itself, Putting 
aside the fact that no labor agreement 
brought to its attention had specifically 
provided that breach of a no-strike provision 
would itself be arbitrable, the court stated 
that if the contract accorded that right, it is 
enforceable under Section 3 of the arbitra- 
tion act. Grounding its decision upon tech- 
nical rules of contract law, the court of 
appeals recognized the familiar rule that 


one party to a contract cannot, as a matter 
of right, have its dispute with the other 
contracting party submitted to arbitration. 
Therefore, if he has no automatic right to 
arbitration, it necessarily follows that he 
has no right to arbitrate the question of 
arbitrability.” 

Apparently, the court of appeals felt that 
technical justification was required to sup- 
port its decision, for—immediately there- 
after—it picked up the reasoning implicit in 
Hardwood and suggested in Cuneo, By its 
terms, the contract was an unconditional 
obligation not to strike during its lifetime. 
While it recognized that differences might 
arise that could prompt a strike, it looked to 
settlement of such differences by use of the 
grievance procedure. The matter to be arbi- 
trated was the difference causing the griev- 
ance—not the right to strike nor any claimed 
justification for that right. Thus, the griev- 
ance procedure did not relieve the union of 
its obligation not to strike: ? 


“The arbitration called for by this para- 
graph of the contract was to be used instead 
of a strike, not to determine whether the 
strike was justified after it occurred. The 
right to strike was not an arbitrable issue 
under this paragraph of the contract.’” 


Thus, after a multitude of decisions, a 
federal appellate court finally alluded to the 
intrinsic importance of the no-strike clause 
and to its relation to arbitration, While un- 
doubtedly there are many grievances that 
are amenable to arbitration, as well as 
breaches of contract—as, for example, when 
an employer fails to implement in a ma- 
terial fashion any of the economic provisions 
of the agreement—arbitration is a device 


* After the strike in breach of the agreement, 
“there was then no longer any issue referable 
to arbitration under the agreement in reference 
to arbitration."’ (At pp. 111-112.) 

“At p. 112. In Hoover Motor Express Com- 
pany v. Teamsters, Chauffeurs, Helpers & Taxi- 
cab Drivers, Local 327, 27 LABOR CASES ‘ 68,817, 
217 F. (2d) 49 (CA-6, 1954), the Sixth Circuit, 
failing to perceive the distinction between arbi- 
tration before and after a strike in breach of 
the labor agreement, denied a motion for a stay 
of proceedings on the ground that the applicable 
labor contract did not provide for the arbitra- 
tion of the particular controversy. The court 
pointed out that, under Sec. 3 of the arbitration 
act, the granting of a stay order is conditioned 
upon the issue involved being one referable to 
arbitration under an agreement in writing pro- 
viding therefor. Yet the court also pointed out: 

“In the commonly accepted meaning of the 
term ‘grievance’, violation of a no-strike provi- 
sion in a collective bargaining agreement does 
not constitute a grievance."’ (At p. 53.) 

Then, reverting to the argument under Sec. 3 
of the arbitration act, the court distinguished 
the Colonial Hardwood case on the basis that 
it contained no arbitration clause relating to 
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breach of a no-strike provision, while in the 
instant case the contract contained no arbitra- 


tion provision at all. Finally, as if indicating 
that it would not have followed Colonial Hard- 
wood, the court narrowed the interpretation of 
the exclusion clause in Sec. 1 of the arbitration 
act In stating that it was intended to apply to 
contracts for personal services and not to col- 
lective labor agreements. 

“UAW v. Benton Harbor Malleable Indus- 
tries, 32 LABOR CASES 70,590 (CA-6, 1957), an 
action for damages for strikes and work stop- 
pages in violation of contract. The work stop- 
pages occurred without exhausting the grievance 
procedure, Defendants moved to dismiss and/or 
Stay proceedings until the matters complained 
of were arbitrated in accordance with the arbi- 
tration act. Upon denial of both motions by 
the district court, the defendants appealed only 
from the denial of the stay motion. 

“See footnote 65. 

*' Nor was the alleged breach of the no-strike 
clause a grievance. Citing the Hoover case, 
the court reiterated that ‘‘violation of the no- 
strike agreement of the collective bargaining 
contract is not a grievance."’ 
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designed to preclude work stoppages. As 
an additional deterrent to by-passing arbi- 
tration, the no-strike and no-lockout clauses 
further serve to restrain the parties and to 
force an amicable resolution of their dis- 
putes. This being the case, how could arbi- 
tration be effectively used when it was 
being invoked not to halt work stoppages, 
but to decide whether or not a particular 
strike was justified after its occurrence? 


If the distinction between arbitration of 
grievances before a strike occurs and arbi- 
tration of breach of a no-strike clause after 
a strike has resulted has not always been 
clearly understood by federal courts, it re- 
mains to inquire why the problem itself 
arises. Sole responsibility for the attempt to 
subvert the no-strike clause in seeking to 
obtain a stay of proceedings brought under 
Section 301 pending arbitration to determine 
the breach issue cannot be attributed to the 
unions. Bona-fide attempts to compel re- 
sort to arbitration before a no-strike clause 
has been breached have met with the con- 
tinuing resistance of federal courts. This 
resistance is predicated upon the application 
of the Norris-LaGuardia Act, the procedural 
limitations engrafted upon the use of Section 
301, and the exclusion clause contained in 
the United States Arbitration Act.” 


The Norris-LaGuardia Act will be utilized 


to prevent the obtaining of a mandatory 


injunction to compel arbitration under a 
collective bargaining agreement, when that 
result is decided upon by a federal! court, 
whether it be applied before or after resort 
to a strike in breach of a contractual no- 


* Note that if the arbitration act may not be 
applied to stay proceedings intended to recover 
damages under Sec. 301 for breach of contract, 
it is equally inapplicable to compel arbitration 
prior to a strike when the court applies the ex- 
clusion clause thereof. While, as hag been con- 
tended above, the result of applying the exclu- 
sion clause is a salutary one when the purpose 
of the motion for a stay is to arbitrate the strike 
itself, despite the fact that the reasoning seems 
faulty in applying the exclusion clause to col- 
lective bargaining agreements, even the result 
seems erroneous when the exclusion clause is 
applied to an action to compel arbitration prior 
to the no-strike clause’s being breached. 

”*W. L. Mead, Inc. v. International Brother- 
hood of Teamsters, Local 25, 27 LABOR CASES 
{ 68,808, 217 F. (2d) 6 (CA-1, 1954). 

” ‘No court of the United States shall have 
jurisdiction to issue any restraining order or 
temporary or permanent injunction in any case 
involving or growing out of any labor dispute 

. . «” (Sec, 4, 47 Stat, 70; 29 USC Sec. 104.) 

“When used, in this {act] and for the 
purposes, of this [act]— 

‘‘(a) A case shall be held to involve or to grow 
out of a labor dispute when the case involves 
persons who are engaged in the same industry, 
trade, craft, or occupation; or have direct or 


No-Strike Clause 


strike provision. The act was applied to a 
previous breach in the H’, L. Mead decision,” 
a Section 301 proceeding alleging breach of 
a contractual provision to arbitrate all dis- 
putes. The appellant contended that the 
union refused to arbitrate, and consequently 
called a strike over, a dispute involving the 
hours of employment of a particular em- 
ployee. The relief sought included damages 
and a temporary and permanent injunction 
restraining the defendant union from con- 
tinuing its breach of contract. The appellant 
further contended that the Norris-LaGuardia 
Act was inapplicable because the case was 
not one “involving or growing out of a 
labor dispute” and because, even were the 
case otherwise within the provisions of the 
act, such act had been pro tanto repealed by 
Section 301 of the Taft-Hartley Act. Could 
the appellant obtain an injunction to prevent 
further breach as an adjunct to its suit for 
damages under Section 301? 


The First Circuit believed that the issue 
“incontestably” involved a labor dispute 
within the statutory definition,” “and no 
less so because the dispute is one that may 
be resolved or. determined on its merits by 
reference to the terms of a collective bar- 
gaining agreement.” 


Moreover, the court found that nowhere 
in Section 301 “is it expressly provided that 
the terms of the Norris-LaGuardia Act shall 
not be applicable to suits for violation of 
collective bargaining agreements; and Sec- 
tion 301 contains no provisions necessarily 
inconsistent with the terms of the earlier 


indirect interests therein: or who are employees 
of the same employer; or who are members of 
the same or an affiliated organization of em- 
ployers or employees; whether such dispute is 
(1) between one or more employers or associa- 
tions of employers and one or more employees 
or associations of employees; (2) between one 
or more employers or associations of employers 
and one or more employers or associations of 
employers; or (3) between one or more em- 
ployees or associations of employees and one or 
more employees or associations of employees; 
or when the case involves any conflicting or 
competing interests in a ‘labor dispute’ (as 
[hereinafter] defined . . .) of ‘persons par- 
ticipating or interested’ therein (as [hereinafter] 
defined . .)."" (Sec. 13, 47 Stat. 73; 29 USC 
Sec. 113.) 

“W. L. Mead, Inc. v. International Brother- 
hood of Teamsters, Local 25, cited at footnote 
89, at p. 8. 

“At p. 9. The court concluded that “it may 
be true’’ that the use of the word ‘‘suits’’ in 
Sec, 301 indicates that Congress contemplated 
the giving of appropriate equitable relief for 
violation of a collective bargaining agreement, 
as well as the giving of money damages in ac- 
tions at law. 

(Continued on following page) 
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The First Circuit considered anew in the 
General Llectric case” the question of whether 
a federal district court has the power under 
Section 301 to compel an empioyer to arbi- 
trate a particular dispute in accordance with 
the terms of a collective bargaining agree- 
ment, Two outstanding grievances con- 
cerning the rate of pay for job classifications 
and discharges were proposed for arbitra- 
tion by the union. The company refused to 
proceed to arbitration upon the exhaustion 
of the grievance procedure.” The district 
court believed that it was forbidden by the 
Norris-LaGuardia Act from issuing the re- 
quested order to compel arbitration of the 
two disputes. 


The First Circuit, on appeal, reaffirmed 
and extended its holding in the Mead deci- 
sion.” It now declared that in any case in 
which equitable relief in) some form is 
sought, and in the context of a controversy 
involving a labor dispute, a federal appellate 
court must inquire whether the Norris-La- 
Guardia Act has withdrawn the jurisdiction 
of lower federal tribunals to grant the de- 
sired remedy. Thus, the Mead decision was 
extended to the poimt that Section 301 was 
held not to have repealed any of the provi- 
sions of the Norris-LaGuardia Act. 


However, the court of appeals then pro- 
ceeded to an examination of the functional 
purpose of the Norris-LaGuardia Act to 
ascertain if, even assuming that Section 301 


did not repeal by implication its proscrip- 
tions, some other basis existed upon which 
to render the anti-injunction act inapplicable 
to a proceeding to compel arbitration, This 
basis was found in Section 7, which defines 
the requirements that must be complied with 
prior to the obtaining of a temporary or 
permanent injunction. What could not be 
accomplished by broadening Section 301 
could be accomplished by constricting Sec- 
tion 7.” Thus, a suit under Section 301 to 
remedy a breach of contract was held to 
constitute litigation involving or growing 
out of a labor dispute within the meaning 
of Section 13 of the anti-injunction statute. 
On the other hand, “jurisdiction to compel 
arbitration is not withdrawn by the Norris- 
Latuardia Act. Although the present con- 
troversy is a ‘labor dispute’ within the scope 
of the Act as defined in Section 13, the 
relief sought is not the ‘temporary or per- 
manent injunction’ against whose issuance 
the formidable barriers of Section 7 are 
raised,” 


Inasmuch as there was no attempt to 
obtain an injunction to prohibit or restrain 
coercive conduct, but there was an attempt 
to obtain a mandatory injunction specifically 
enforcing an applicable collective bargaining 
agreement: 


“An order to compel arbitration of an 
existing dispute, or to stay a pending law- 
suit over the dispute so that arbitration may 


(Footnote 92 continued) 


The court held: ‘In that view, equitable 
relief may sometimes be given in terms which 
do not trench upon the interdictions of § 4 of 
the Norris-LaGuardia Act.’’ (Citing Textile 
Workers Union v. American Thread Company, 
23 Lasor Cases ‘ 67,660, 113 F. Supp. 137 (DC 
Mass., 1953).) 

Note that in Lincoln Mills of Alabama v. Tex- 
tile Workers Union, cited at footnote 76, the 
dissent complained that, in an action by the 
union to compel arbitration under Sec, 301 and 
in which the Fifth Circuit held that, while the 
Norris-LaGuardia Act does not preclude, the 
United States Arbitration Act does not author- 
ize, the relief sought (specific performance of 
agreement to arbitrate), and that Sec. 301 also 
does not authorize federal courts to compel sub- 
mission to arbitration, the majority was in effect 
holding that it had the power but lacked the 
tools when it concluded that the complaint failed 
to state a claim upon which relief may be 
granted. The dissent bears hard upon the in- 
herent equity power traditionally wielded by 
federal district courts in granting mandatory 
injunctions in a variety of instances. In addi- 
tion, the dissent pointed out that federal con- 
stitutional power was amply present under the 
Labor Management Relations Act when it be- 
came necessary to require good-faith bargaining 
on the question of the inclusion of a provision 
to arbitrate in a collective bargaining agreement 
(NLRB wv, Corsicana Cotton Mills, cited at foot- 
note 23) and to deny reinstatement to discharged 
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strikers when the strike was in breach of a valid 
agreement (NLRB v. Sands Manufacturing Com- 
pany, cited at footnote 36). Of course, the first 
example is covered by explicit statutory lan- 
guage (Sec, 8(a)(5)) and the second was rooted 
in Sec. 10(c) (‘discharged for cause’’) and ap- 
plauded in the 1947 amendments as a result of 
Sands and other decisions. 

“ UE, Local 205 v, General Electric Company, 
30 LABOR CASES ‘ 69,908, 233 F. (2d) 85 (CA-1, 
1956). 

“It is assumed throughout this discussion that 
the grievance procedure has been exhausted 
prior to the request of either party for arbitra- 
tion. Otherwise, on the analogy to the familiar 
rule of administrative law that all prior reme- 
dies must be exhausted before court relief is 
requested, the appeal for arbitration would be 
premature. 

” The narrow ground of the Mead holding was 
to the effect that Sec. 301 did not repeal by im- 
plication the withdrawal of the jurisdiction of 
federal courts to enjoin the activities listed in 
Sec. 4 of the Norris-LaGuardia Act, even where 
such activities constituted a breach of contract 
under Sec, 301. 

believe that the ‘injunction’ at 
which Section 7 was aimed is the traditional 
‘labor injunction’, typically an order which pro- 
hibits or restrains unilaterial coercive conduct 
of either party to a labor dispute."’ (At p. 91.) 

See footnote 90. 

“” UE, Local 205 v. General Electric Company, 
cited at footnote 93, at p. 91. 
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be had, as redress for one party's breach of 
a prior agreement to submit such disputes 
to arbitration, to have a different 
character, whatever name is given to it.”™ 


seems 


However, judicial inquiry into the pur- 
pose to be served in not applying the 
Norris-LaGuardia Act to a proceeding to 
compel arbitration did not supply the neces- 
sary affirmative basis upon which to grant 
the requested relief. Upon what affirmative 
basis might the desired remedy be granted ? 
Specifically, did Section 301 create a “gen- 
erally applicable and uniform federal sub- 
stantive right,” as well as “a remedy 
and a forum in which to enforce 
it”? Disagreeing with the decisions sanc- 
tioning the broad application of Section 301 
to sustain the granting of specific perform- 
ance decrees, the court of appeals believed 
they were “reading too much into the very 
general language of Section 301.”"™ In 
addition, and apart from the failure of Sec- 


” At p. 91. 

The court quoted from Textile Workers Union 
v. American Thread Company, cited at footnote 
92, at p. 142: 

“The general structure, detailed provisions, 
declared purposes. and legislative history of that 
statute show it has no application to cases where 
a mandatory injunction is sought to enforce a 
contract obligation to submit a controversy to 
arbitration under an agreement voluntarily 
made."’ 

™ Shirley-Herman Company, Inc. v. Interna- 
tional Hod Carriers, Building and Common La- 
borers Union, Local 210, cited at footnote 58 
One point, the court felt, need not be ques- 
tioned: Because Sec. 301 was predicated upon 
Article III of the Constitution, and not upon 
diversity-of-citizenship jurisdiction, state law 
need not be regarded under the Hrie rule (Frie 
Railroad Company v. Tompkins, 58 S. Ct. 817 
(1938)) in applying Sec. 301. However, the issue 
remained whether there obtains a federal equi- 
table remedy in a Sec. 301 proceeding to issue 
a decree of specific performance of an agreement 
to submit to arbitration. Prior to this decision, 
a number of federal courts had held that Sec. 
301 indicates a Congressional mandate authoriz- 
ing decrees of specific performance of arbitra- 
tion agreements (Textile Workers Union v. 
American Thread Company, cited at footnote 
92; Wilson Brothers v. Textile Workers, C10, 
27 LABOR CASES ° 69,026, 132 F. Supp, 163 (DC 
N. Y., 1954), app. dism'd, 28 LaBor CASES 
€ 69,252, 224 F. (2d) 176 (CA-2, 1955): UE. Local 
207 v. Landers, Frary & Clark, 25 LABOR CASES 
© 68,413, 119 F. Supp. 877 (DC Conn., 1954): 
The Evening Star Newspaper Company v. Co- 
lumbia Typographical Union, cited at footnote 
79). 

m UE, Local 205 v. General Electric Company, 
cited at footnote 93, at p. 96 

“The terms and legislative history of Section 
301 sufficiently demonstrate, in our view, that 
it was not intended either to create any new 
remedies or to deny applicable existing reme- 
dies.”’ 

But the Sixth Circuit, in JBT, Local 9&8, Milk 
é Ice Cream Drivers v. Gillespie Milk Products 
Corporation, 23 LABOR CASEs © 67,518, 203 F. 


No-Strike Clause 


tion 301 to mention arbitration, that section, 
held the court, lacks the “procedural speci- 
administration of the 


fications needed for 


power to compel arbitration.” 


However, the United States Arbitration 
Act contain an integrated statutory 
framework pursuant to which an agreement 
to resort to arbitration may be compelled. 
Even so, its application is limited if 
collective bargaining agreement in question 
is held to constitute a “contract of employ 
ment” within the meaning of the exclusion 
clause of Section 1 of the act.” The court 
of appeals rejected this contention upon the 
authority of Justice Jackson's language in 
the J. J. Case decision.” The exclusion 
clause of Section 1 was held not to embrace 
collective bargaining agreements, as distin 
guished from individual employment contracts, 
to the end that the arbitration act was held 
applicable to collective bargaining agreements 
subject to its own internal limitations 
(2d) 650, 651 (CA-6, 1953), squarely held that 
Taft-Hartley authorizes federal courts to grant 
a union injunctive relief for the enforcement of 
the provisions of a collective bargaining agree 
ment, and that Norris-LaGuardia is not a bar 
thereto. After the district court had granted the 
employer's motion to dismiss a complaint seek- 
ing an injunction against violating a collective 
bargaining agreement by refusing to abide by an 
arbitrator's award, on the ground that Norris- 
LaGuardia precluded grant of the same by with- 
drawing its jurisdiction as a federal court in 
situations emanating from a labor dispute, the 
court of appeals reversed, and held that Norris- 
LaGuardia did not bar the injunctive relief 
sought, and 

“The unqualified use of the word ‘suits’ In the 
LMRA authorizes injunctive process for the full 
enforcement of the substantive rights created by 
Section 301(a) 

2 Sec. 2 provides for the validity of arbitra- 
tion agreements, Sec. 3 for the staying of judi 
clal proceedings pending arbitration, and Sec. 4 
for the granting of specific performance to com- 
pel resort to arbitration all of which, however, 
are subject to the genera! exclusion clause con- 
tained in Sec. 1 (Bernhardt v. Polygraphie Com- 
pany of America, cited at footnote 73) 

but nothing herein contained shall 
apply to contracts of employment of seamen, 
railroad workers or any other class of workers 
engaged in foreign or interstate commerce." 
(Tit. 9, See. 1.) 

J. I, Case Company v 
note 72, at p, 579 

“Contract in labor law is a term the implica- 
tions of which must be determined from the 
connection in which it appears. Collective bar- 
gaining between employer and the representa- 
tives of a unit, usually a union, results in an 
accord as to terms which will govern hiring and 
work and pay in that unit. The result is not, 
however, a contract of employment except in 
rare cases; no one has a job by reason of it and 
no obligation to any individual ordinarily comes 
into existence from it alone. The negotiations 
between union and management result in what 
often has been called a trade agreement, rather 
than in a contract of employment.”’ 


does 


the 


NLRB, cited at foot- 
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Nevertheless, if the arbitration act must 
be applied to provide the substantive remedy, 
Section 301 must be applied to provide the 
jurisdictional predicate upon which to estab- 
lish the request for specific performance of 
an agreement to arbitrate. This results 
from the fact that Section 4 of the arbi- 
tration act, which authorizes the specific 
performance in issue, by its terms requires 
that the district court have jurisdiction “of 
the subject matter of a suit arising out of 
the controversy between the parties.” This 
jurisdiction would be located in Section 301, 
which, the court of appeals found, had not 
been withdrawn by the Westinghouse™ 
decision that Section 301 did not encom- 
pass a union complaint involving nothing 
more than a cause of action which is 
“peculiar in the individual benefit” or in- 
volves “the uniquely personal right of an 
employee” or which “arises from the indi- 
vidual contract between the employer and 
employee.” ™ 


In the General Electric case, cited above, 
the court said: “The promise of the em- 
ployer to arbitrate, which frequently is 
linked in the contract or in negotiations 
with a union no-strike pledge, seems to us 
to be at the forefront of the contract terms 
for whose breach only the union can effec- 
tively seek redress, and for whose breach 
§ 301 should therefore still be an appropriate 
source of jurisdiction. Indeed, the history 
of litigation under § 301 shows that if cases 
seeking to compel an employer to arbitrate 
were thrown into the discard along with 
Westinghouse-type cases and those barred 
for trenching on exclusive NLRB jurisdic- 
tion, there would be no significant use a 
union could make of § 301." 


Thus, for the first time, in this particular 
series of decisions, a court of appeals cate- 
gorically noted the interrelationship of the 


arbitration and no-strike provisions of a 
collective bargaining agreement. 


Mastro Decision 


Of all the attacks leveled against the no- 
strike clause, the recently asserted argument 
that a prior employer unfair labor practice 
excuses a subsequent breach of the strike 
waiver looms as potentially the most dan- 
gerous. Although this line of attack had 
been foreshadowed by suggestion, it re- 
mained a matter of judicial dicta until 
squarely enunciated in the recent decisions 
in Wagner Iron*™ (Seventh Circuit) and 
Mastro (Second Circuit). 


The Wagner case involved a strike called 
by certain members of the incumbent union 
to prevent outside union organizing during 
the course of representation proceedings. 
Despite union notification that the strike 
was unauthorized, it was nevertheless called 
as a result of unfair labor practices com- 
mitted by respondent in giving aid to the 
rival union and in interfering with the rights 
of employees guaranteed by Section 7. Ad- 
mittedly, the employer's activities tended 
to frustrate the employees’ statutory right 
to select their bargaining agent. 


The analysis of the court of appeals pro- 
ceeded upon the explicit assumption that 
unions could not contract away the jurisdic- 
tion of the Board to charge the commission 
of acts proscribed by federal law: 


“Inasmuch as grievance, arbitration and 
other procedures cannot oust the Board’s 
jurisdiction, activities within the realm 
of unfair labor practices can never qualify 
as contract rights entitled to protection,” ”’ 

At this point in the court’s analysis, it 
would appear that its decision merely was 
reaffirming the established rule that con- 


6 Association of Westinghouse Salaried Em- 


ployees v. Westinghouse Electric Corporation, 
cited at footnote 78. 

6 At pp. 500-501. In effect, Sec. 301 jurisdic- 
tion is eliminated over a controversy in which 
the union seeks a remedy, usually a judgment 
for damages, and in which the individual em- 
ployee could obtain the same result by asserting 
a personal cause of action. 

wt UE, Local 205 v. General Electric Company, 
cited at footnote 93, at pp. 100-101. Another sig- 
nificant point discussed by the court is worthy 
of mention, if only to prevent its loss in view of 
the broad holding of the decision. The issue 
of the initial arbitrability of the two grievances 
was not passed upon. However, the court stated 
that arbitrability is a question for the district 
court in the first instance. This result is con- 
sistent with the requirements of the arbitration 
act. However, it may be significant that if dis- 
trict courts will subsequently exercise their jur- 
isdiction to compel specific performance, they 
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will also broadly construe arbitration clauses so 
as to encompass all disputes that might poten- 
tially be capable of causing a strike. In so 
doing, the no-strike clause will receive further 
support as a measure designed to frustrate re- 
course to self-help. In deciding that the con- 
tract places the disputed matter in arbitration, 
the void that would normally engender a strike 
has been filled. Thus will the suggested policy 
of referring to arbitration before breach of a 
no-strike clause be aided, at least in those in- 
stances in which the asserted arbitrability is 
nonfrivolous. 

1% NLRB v. Wagner Iron Works, 27 LaBor 
Cases { 69,041, 220 F. (2d) 126 (CA-7, 1955), 
cert. den., 76 S. Ct. 466 (1956). 

1” NLRB v. Mastro Plastics Corporation, 26 
LABOR CASES { 68,584, 214 F. (2d) 462 (CA-2, 
1954), aff'd, 76 S. Ct. 349 (1956). 

1 NLRB v. Wagner Iron Works, cited at foot- 
note 108, at pp. 138-139. 


November, 1957 @ Labor Law Journal 


| 
|| 


tracts contrary to public policy were unen- 
forceable and that a party could not by 
private agreement divest itself of rights 
granted by federal law. 


Whether the discharges resulting from 
the strike were discriminatory depended 
upon whether the strike was protected con- 
certed activity. The Board had found that 
the activity was protected and that the dis- 
charges were unlawful; in so doing, it 
rejected the defense that the strike was 
unprotected because it violated the no-strike 
clause of the applicable labor agreement. 
The court, in accepting this argument of 
the Board, considered neither the decisions 
sanctioning discharge for breach of the 
no-strike clause nor the underlying purpose 
of including the clause in collective bargain- 
ing agreements. 

Instead, the court of appeals affirmed the 
Board and rejected the breach-of-contract 
defense by taking a directly opposite ap- 
proach. Rather than approaching the prob- 
lem by examining the no-strike clause as 
an additional sanction apart from other 
provisions for the amicable settlement of 
disputes, the court proceeded to interpret 
the clause with reference to the remainder 
of the contract. On this basis, the court 
found that the grievance and arbitration 
provisions related to the interpretation and 
application of the agreement and that the 
no-strike provision was an agreement that 
the grievance and arbitration procedures 
were adequate to provide a fair determination 
“of all grievances which may properly arise 
under the terms of this agreement.” There- 
fore, according to the court, the no-strike 
clause “must be construed, as equally re- 
stricted, i. ¢., as a surrender of the right 
to require a change in the contract or as 
a means of settling any dispute which is 
embraced by its terms.” 

Thus, the no-strike clause was accorded 
no greater stature than were other contract 
provisions designed to provide for the reso- 
lution of problems raised by the agreement 
itself. If there were any doubt that the 
clause was so limited, the court of appeals 
further emphasized this result by restricting 
the scope of the agreement itself. What 
resulted was a curious syllogism to the 
effect that the contract was limited in its 
scope, the remedial provisions were limited 


10 that which the contract embraced, and 
the no-strike clause—serving no greater 
purpose than its remedial counterparts— 
was similarly limited: 

“Since the contract does not purport to 
reach all conceivable phases of employer- 
employee relations, this clause cannot well 
be interpreted as a surrender of the right 
of self-help, as a measure to protect against 
unfair labor practices.” ™ 


In the Mastro case, the facts were as fol- 
lows: The employees had been represented 
for several years by a Carpenters’ Union 
local. In April, 1950, Local 65 of the Ware- 
house Workers’ Union, regarded by the com- 
pany as Communist-dominated, commenced 
organizing activities among its employees. 
The company, believing the Carpenters too 
weak to stand alone, requested that the 
latter transfer its bargaining rights to Local 
318 of the Paper Mill Workers. When the 
Carpenters refused to do so, the company 
admittedly breached the act in intervening 
actively in an attempt to obtain transfer of 
its employees’ union affiliation. 


On September 28, 1950, Local 65 filed its 
certification petition with the NLRB, On 
October 24, Local 318 intervened in the 
certification proceedings and asked that it 
be certified. On October 31, the Carpenters 
refused to consent to an election on the 
ground that the company had unlawfully 
assisted Local 318 in the latter's organizing 
campaign. These activities culminated on 
November 10 when the company discharged 
one Ciccone because of his activities in 
support of the Carpenters and in opposition 
to Local 318." His discharge precipitated 
a strike which lasted until March 3, 1951, 
when applications for reinstatement by the 
striking employees, including Ciccone and 
76 fellow strikers, were made and denied. 


Three months prior to the reinstatement 
request, on December 1, 1950, some of the 
striking employees had returned to work. 
A form letter was sent to all employees still 
on strike notifying the latter that their em- 
ployment had been terminated by reason of 
their having struck in violation of the col 
lective bargaining agreement. The contract 
was effective until November 30, 1950, and 
the Carpenters had complied with Section 
8(d) to the extent that the required 60-day 


44 At p. 140; and, of course, ‘‘there is no con- 
tract right which the Company's activities at 
issue herein were designed to protect'’ (unless 
it was to maintain a union as a bargaining 
agent) and ‘‘such a position is fatally incon- 
sistent with the employees’ right to representa- 
tion by a bargaining agent of their own choice.” 
(P. 139.) 


No-Strike Clause 


™2The NLRB found that the company ‘‘dis- 


criminatorily discharged, and thereinafter re- 
fused to reinstate’’ this employee because of his 
organizing activities (103 NLRB 511-512). See 
NLRB v. Mastro Plastics Corporation, cited at 
footnote 109, at p. 464 


f 
| 
| 
| 
= 
791 


notice was tendered the company on October 
10, 1950, although it was dated September 
29, 1950. After October 10, the Carpenters 
met on several occasions with the company 
and pressed their demands for contract 
changes. However, the expiration date 
passed without agreement being reached.” 

In January, 1951, the Carpenters insti- 
tuted complaint proceedings charging the 
company with unfair labor practices. Act- 
ing thereon, the Board's General Counsel 
filed a complaint alleging that the company 
had engaged in unfair labor practices in 


violation of Section 8(a)(1)-(3) of the act,, 


in that it had unlawfully assisted Local 318 
in attempting to become the statutory bar- 
gaining agent at a time when the employees 
were represented by the Carpenters, had 
discriminatorily discharged Ciccone and 76 
other employees because of their activities 
in behalf of the Carpenters and in opposi- 
tion to Local 318, had locked out or dis- 
charged" the 76 employees, and had re- 
jected the reinstatement applications with- 
out good cause. 

The trial examiner's findings 
the complaint and recommended that the 
company be ordered to cease and desist 
from the interference complained of and be 
affirmatively required to offer full reinstate- 
ment to Ciccone and to the 76 strikers, with 
Ciccone’s back pay running from the date 
of his discharge and with the back pay of 
the 76 strikers running from the date ot 
their reinstatement applications. The Board 
accepted the examiner's findings and con- 
clusions, and issued the recommended order. 
Upon petition for enforcement of the order, 
the court of appeals accepted the Board’s 
findings of fact and conclusions of law and 


sustained 


enforeed the Board’s order. 

The applicable collective bargaining agree- 
ment provided: 

“The Union agrees that during the term 
of this agreement, there shall be no inter- 
ference of any kind with the operations of 

' The NLRB found that the strike ‘‘was 
clearly caused and prolonged by the cumulative 
effects of the {employer's] unfair labor 
practices culminating in the discriminatory dis- 
charge’ of the affected employee (103 NLRB 
513). In addition the trial examiner found that 
the strike was clearly rooted in the company’s 
unfair labor practices, and that it was wholly 
divorced from the contract demands previously 
submitted, No claim was made by the employer 
at the hearing that the character of the strike 
was altered, after it began, to comprehend eco- 
nomic changes in the agreement (103 NLRB 
560). These findings were adopted by the Board 
and were affirmed by the court of appeals. 

“+ Although not discussed by the Supreme 
Court, note the distinction between discharge 
and lockout (Morand Brothers Beverage Com- 
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the Employers, or any interruptions or 
slackening of production of work by any of 
its members. The Union further agrees to 
refrain from engaging in any strike or work 
stoppage during the term of this agreement.” 


The company admitted the discharge and 
reinstatement refusals, but denied that in 
so doing it had committed any unfair labor 
practices. As affirmative defenses, it con- 
tended that the waiver of the employees’ 
right to strike was operative, and that this 
waiver applied not only to strikes for eco- 
nomic benefits, but also to strikes directed 
solely against employer unfair labor prac- 
tices. Also, the company contended that, 
the strike having been initiated during the 
Statutory waiting period—indicated by the 
employees’ request for modification of the 
agreement—the strikers, by virtue of Sec- 
tion 8(d) of the act, had lost their status 
as employees. 

The Supreme Court found no difficulty 
in concluding that the record demonstrated 
“a flagrant example” of employer interfer- 
ence with the employees’ protected right to 
select their own bargaining representative. 
Therefore, absent contractual or 
statutory provision to the contrary,” ™ the 
strike constituted a protected activity and 


“some 


the striking employees were entitled to 
reinstatement with back pay. This result 
apparently was inevitable, because either 


failure to enjoin the employer's illegal activ- 
ities or to sustain the right to strike against 
such activities would have seriously under- 
mined the objectives of the NLRA”™” 


However, the Court still had one sub- 
stantial hurdle to overcome: the effect upon 
the right to strike in retaliation against un- 
fair labor practices of the contractual no- 
strike clause. Construing the contract “as a 
whole,’ and in the light of the relevant 
law, the court concluded that the no-strike 
clause did not affect a waiver of the em- 
right to strike against the em- 
unfair labor practices.” Three 


ployees’ 
ployer’s 
pany v. NLRB, 20 LABOR CASES 
F. (2d) 576 (CA-7, 1951)) 

"6 Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 355. 

8 See footnote 111. 

"t Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 356 

The court of appeals held: 

‘That clause must be interpreted in the light 
of the entire contract of which it is an integral 
part, not as an isolated waiver unrelated to the 
rest of the agreement ... ." 

1s However, since the strike was caused and 
prolonged by the respondents’ unfair labor prac- 
tices, we agree with the Board that it is not 
prohibited by the strike-waiver clause jin the 
contract."" (NURB Mastro Plastics Corpora- 
tion, cited at footnote 109, at p. 464.) 


November, 1957 @ Labor Law Journal 


66,453, 190 


apparently alternative grounds were ad- 
vanced to support this conclusion of law: 


(1) The contract in issue was conceived 
in the light of the declared policy of Con- 
gress “to preserve a competitive business 
economy” and “to preserve the rights of 
labor to organize to better its conditions 
through the agency of collective bargaining.” ™ 


(2) The fundamental policy underlying 
the labor statutes—that of encouraging the 
free flow of commerce through the proce- 
dure of effective collective bargaining—de- 
pends for its foundation upon the complete 
assurance of full freedom of association. 
Assuming fair representation, collective bar- 
gaining agreements frequently have included 
reciprocal waivers of the “employees’ right 
to strike and of the employers’ right to 
lockout to enforce their respective economic 
demands during the term of those con- 
tracts.” ” Provided the bargaining repre- 
sentative was freely selected, such waivers 
contribute to the free flow of commerce, are 
effective, and workers violating the same 
“appropriately” lose their status as employees 


(3) The no-strike clause in the contract 
in issue, comprehensive enough that, “if 
read in complete isolation,” might “in- 
clude all strikes and work stoppages of 
every nature,” nevertheless was construed 
on three specific levels not to have that 
scope ™ when read in “context and in light 
of the law under which the contract was 
made.’™ Thus, the labor contract “deals 
solely with the economic relationship” be- 
tween the parties thereto, and its strike and 
lockout clauses are but adjuncts of a policy 
designed to avoid production stoppages 
prompted by efforts to alter existing eco- 
nomic relationships.™ 


1” This quotation was taken from Allen-Brad- 
ley Company v. Local Union No. 3, International 
Brotherhood of Electrical Workers, 9 LABOR 
CASES {§ 51,213, 65 S. Ct. 1533, 1538 (1945), a 
case involving Sherman Act charges naming 
management and labor as codefendants. See, 
also, Sec. 1(b) of the LMRA, 61 Stat. 136, 29 
USC Sec. 141(b), 29 USCA Sec. 141(b) 

120 Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 356 

1 Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 357 

= °*The right of employees to strike in re- 
sistence to unfair labor practices by the em- 
ployer is a fundamental one which the statute 
recognizes and no contractual waiver of that 
right is to be inferred from general provisions 
in a collective bargaining contract which do not 
make it clear that strikes caused by the em- 
ployer’s unfair labor practices were included in 
the prohibition.’ (NLRB wv. Mastro Plastics 
Corporation, cited at footnote 109, at p, 465). 
See footnote 111 

Although the Board and the courts professedly 
relied upon the interpretation of the contract, 


No-Strike Clause 


Inasmuch as the H’agner and Mastro deci- 
sions constitute the most serious and de- 
structive attack yet leveled upon the utility 
of the no-strike clause, it is axiomatic that 
they, in turn, will be subject in the future 
to application, clarification and limitation. 
It remains to examine more carefully the 
reasoning underlying these decisions, to 
suggest whereim they might justifiably war- 
rant future application and to inquire whether 
they might properly warrant future restriction 


It must be remembered that H’agner and 
Mastro represent the first direct holdings to 
the effect that application of the Sands 
result to breach of contract strikers will not 
be sanctioned when the breach is induced 
by a prior employer unfair labor practice. 
It must also be remembered that both hold 
ings arise from complaint proceedings in 
which specific individuals sought reinstate- 
ment with back pay. As _ yet, therefore, 
breach of contract has not been held pet 
missible because of a prior employer unfair 
labor practice in a Section 301 proceeding 
in which the union, as an entity, is the de 
fendant. However, the argument should be 
applicable both as to the striker as an indi 
vidual and to the union as an entity in at 
least One specific instance 


Only one recorded decision prior to the 
Wagner and Mastro cases specifically re 
ferred to the commission of employer unfait 
labor practices and to their effect upon the 
application of the no-strike clause. In United 
Biscuit Company v. NLRB,” the petitioner's 
plant was represented by three separate 
locals. The NLRB found that the petitioner 
had violated Section &(a)(5) in refusing to 
bargain collectively with each of three locals; 
that it had violated Section &(a)(3) in dis 


and thereby found that the no-strike clause did 
not encompass unfair labor practice strikes, it 
is significant that each of the three opinions 
places heavy stress upon the notion that a prior 
employer unfair labor practice—a purely statu 
tory concept—overcomes the parties’ consensual 
waiver. The result is that petitioners’ conduct 
has not been evaluated with reference to the 
contract, but by determining whether the con 
duct complained of violated federal ljegisiation 

8 Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 357 

The court of appeals found that the no- 
strike clause ‘‘and the inhibition it imposes is 
operative only as regards strikes growing out 
of disputes concerning those matters covered by 
the contract provisions or arising out of the nor 
mal relations of the parties (NLRB wv. Mastro 
Plastics Corporation, cited at footnote 109, at 
p. 44.) 

36 LABOR CASES { 61,120, 128 F. (2d) 771 
(CCA-7, 1942) 
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criminatorily discharging members of Local 
264, Bakery, Tea, Coffee, Yeast & Pretzel 
Drivers’ Union, and in refusing to reinstate, 
upon application, members of Loca! 431, 
Bakery and Confectionery Workers’ Inter- 
national Union of America; and that it had 
violated Section 8(a)(1) in interfering with, 
restraining and coercing members of all 
three locals in the exercise of rights guar- 
anteed by Section 7. In addition, the Board 
found that a strike called by the three locals 
was caused and prolonged by the petition- 
er’s unfair labor practices. On appeal, the 
petitioner attacked only that portion of the 
Board's order directing the reinstatement 
with back pay of the members of Local 264. 
The petitioner contended that the strike by 
members of Local 264 was in violation of 
the collective bargaining agreement” and 
that the strike, as to these particular em- 
ployees, was not the result of an unfair 
labor practice. 


Prior to the strike by the inembers of 
Local 264, the production workers affiliated 
with another of the three locals called a 
strike without giving prior notice. This 
strike followed a demand for recognition. 
Thereafter, Local 264 also called a strike 
without giving prior notice to the petitioner. 
The issue before the court of appeals was 
whether the strike by Local 264 was called 
in sympathy with the previous strike or was 
caused by the petitioner’s unfair labor prac- 
tices. The NLRB found that it was caused 
by the petitioner’s unfair labor practices, 
and that such practices were directed as 
much against Local 264 as against the union 
secking recognition and causing the prior 
strike. The court of appeals reversed the 
Board and found that the strike “was in 
sympathy for the unfair labor practices di- 
rected at the other local unions.” ™ 


However, the court proceeded to examine 
its position on the assumption that this con- 
clusion as to the cause of the strike by Local 
264 was erroneous, Accepting the Board's 
findings that the strike was induced by the 
petitioner’s unfair labor practices, the court 
noted that “the further question is presented 
as to whether the reason found is such as 
justify the breach of the provision in the 
contract by which the Union agreed ‘to pro- 
tect the company against all strikes by mem- 
bers of the Union’.” 


The court also noted that the Board, while 
it had considered the breach of contract, 
“under the circumstances of this case” could 


One of the basic decisions the public 
must make is whether reasonable and 
effective restraints and their institu- 
tionalized political activities shall be 
placed on and enforced against 
unions, and whether the nature and 
extent of such permitted activities 
shall be kept in balance with those 
of other organized interests within 
our body politic—dJohn S. Bugas, 
Vice President, Industrial Relations, 
Ford Motor Company. 


not agree with the petitioner that the mem- 
bers of Local 264 should not be ordered 
reinstated with back pay. This distinction 
was swiftly converted by the court: 

“If the order of reinstatement with back 
pay was not a complete condonation of the 
Union's breach, then we do not know how 
that result could be accomplished.” 


Upon this basis, the court concluded that 
the strike was in violation of the contract. 
However, the Board had ordered back pay 
by distinguishing the Sands case on the basis 
that the instant contract breach was occa- 
sioned by the petitioner’s unfair labor prac- 
tices. The court of appeals, after citing the 
Sands language sanctioning the discharge of 
striking employees, stated: “We doubt if 
the language is to be so limited.” It also 
stated that, in any event, proof was lacking 
that the unfair labor practices were directed 
at the members of Local 264. In view of 
the breach of contract, the petitioner was 
“exonerated” from the “obligation of bar- 
gaining further with the Union” and was 
“not required to displace new employees in 
order to make room for those who had 
breached their contract.” 

The refusal by the court of appeals to 
accept the Board’s argument that the Sands 
decision sanctioning the discharge of em- 
ployees breaching their contract should be 
inapplicable to breaches occasioned by an 
employer's prior unfair labor practice ema- 
nated from the historical position of the 
United Biscuit case. Decided at a time when 
the courts were engaged in defining the lim- 
itations upon protected concerted activity, 
it seemed a normal carry-over of the dis- 
tinction between unprotected and legitimate 
concerted activity. No reported decision at 
that time had discussed the intermediate 


The agreement provided that the union 
would “protect the company against all strikes 
by members of the Union, providing the provi- 
sions of this contract are lived up to."’ 
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7 United Biscuit Company v. NLRB, cited 
at footnote 125, at p. 775. 
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problem—a case in which the concerted ac- 
tivity was unprotected because it was in 
breach of the underlying agreement, but in 
which the breach could be attributed to prior 
employer conduct violative of the act. 
Analysis of the intermediate problem need 
not necessarily commence with the dichot- 
omy originated by the Mackay decision.™ 
While all strikers remain employees under 
the labor act, the Mackay case recognized 
that economic strikers are possessed of 
rights not fully approximating those en- 
vyed by unfair labor practice strikers. 
Thus, unfair labor practice strikers, but not 
economic strikers, are entitled to reinstate- 
ment upon termination of the strike not- 


withstanding the fact that the employer has 
hired replacement workers in the interval. 
Although some authors have attempted to 
resolve the United Biscuit intermediate prob- 
lem in terms of the Mackay distinction— 
that is, to categorize the breach-of-contract 
striker as either an economic striker or an 
unfair labor practice striker and to apply to 
him the reinstatement result called for by 
either classification —this argument, it is 
submitted, is erroneous.™ 

Stated simply, the Sands decision held that 
strikers breaching their collective bargain- 
ing covenant thereby severed their relation- 
ship with, and were amenable to discharge 
at the election of, the employer. No refer- 


1% Of course, this precise issue was not de- 
cided by the court in the United Biscuit Com- 
pany case, in view of the conclusion that the 
admitted unfair labor practices had not been 
directed against the breaching employees. 

+ NLRB v. Mackay Radio & Telegraph Com- 
pany, cited at footnote 40, in which the respond- 
ent replaced its striking employees by transfer- 
ing nonstriking employees to fill the places 
previously occupied by the strikers. Upon ter- 
mination of the strike and the request of some 
of the strikers to return to work, the company 
refused to displace the transferred employees. 
Thereupon, the union claimed a violation of 
Sec. 8(a)(3), the Board issued a complaint alleg- 
ing discharge and refusal to reinstate for legiti- 
mate union activities, and the complaint charged 
that the employer had interfered with, re 
strained and coerced its employees in the exer- 
cise of the rights guaranteed by Sec. 7. The 
Court replied that, despite Sec. 13, “‘it does not 
follow that an empioyer, guilty of no act de- 
nounced by the statute, has lost the right to 
protect and continue his business by supplying 
places left void by strikers. And he is not 
bound to discharge those hired to fill the places 
of strikers, upon the election of the latter to 
resume their employment, in order to create 
places for them.”’ 

1” See Teller, Labor Disputes and Collective 
Bargaining (1947 Cumulative Supplement) Vol. 
2, Sec. 277, p. 38. 

The Supreme Court suggested the Mackay 
dichotomy by its statement that, in view of peti- 
tioners’ unfair labor practices, ‘‘the striking 
employees do not lose their status and are en- 
titled to reinstatement with back pay, even if 
replacements for them have been made."' (Mas- 
tro Plastics Corporation v. NLRB, cited at foot- 
note 16, at p. 355.) 

As authority for this proposition the Court 
cited the following cases which arose prior to 
passage of the 1947 amendments: 

(1) NLRB v. Poultrymen’s Service Corpora- 
tion, 7 LABOR CASES { 61,786, 138 F. (2d) 204, 
210 (CCA-3, 1943)—strike caused by the re- 
spondent’s unfair labor practices, reinstatement 
with back pay ordered: Mackay case cited 

(2) NLRB wv. Remington-Rand, Inc., 6 LABOR 
Cases 61,250, 130 F. (2d) 919, 927-928 (CCA-2, 
1942)—contempt proceedings for failure to com- 
ply with a decree directing enforcement of a 
Board order, and ordering reinstatement of 
striking employees: Mackay case harmonized 
with respect to the problem of reinstatement. 

(3) NLRB v. Moore-Lowry Flour Mills Com- 
pany, 4 LABOR CASES 60,601, 122 F. (2d) 419, 
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426 (CCA-10, 1941)—respordent held to have dis- 
criminated and interfered with its employees’ 
labor organization; ordered to reinstate an em- 
ployee discharged in violation of Sec, 8(a)(3). 

(4) M. H. Ritzwoller Company v. NLRB, 2 
LABOR CASES { 18,6449, 114 F. (2d) 432, 437 
(CCA-7, 1940)—refusa!l to bargain, causing a 
strike and refusal to reinstate; Mackay case 
cited to the effect that unfair labor practice 
strikers were entitled to reinstatement 

(5) NLRB wv. Sunshine Mining Company, 2 
LABOR CASES { 18,606, 110 F, (2d) 780, 792 
(CCA-9, 1940)—refusal to bargain, and interfer- 
ence, coercion and restraint, a strike resulting 
therefrom, discharge and refusal to reinstate 

(6) NLRB v. Boss Manufacturing Company, 1 
LABOR CASES { 18,460, 107 F. (2d) 574, 579 
(CCA-7, 1939)—refusal to bargain, and interfer- 
ence, coercion and restraint, reinstatement of 
discharged employees ordered 

(7) NLRB wv. Carlisle Lumber Company, 1 
LABOR CASES § 18,251, 99 F. (2d) 533, 535 (CCA- 
9, 1938)—-unfair labor practices, discharge and 
refusal to reinstate: Mackay case cited to the 
effect that reinstatement of striking employees 
was required 

(8) NLRB v. Remington-Rand, Inc., 1 LABOR 
CASES ¢ 18,098, 94 F. (2d) 862, 871 (CCA-2, 1938) 

refusal to bargain, interference, discharge for 
union activities, reinstatement ordered by the 
Board and affirmed by the United States Court 
of Appeals 

The Court cited the following cases which 
arose following passage of the 1947 amend- 
ments 

(1) NLRB vw. West Coast Casket Company, 23 
LABOR CASES 67,712, 205 F. (2d) 902, 907-908 
(CA-9, 1953)—interference, discrimination for 
union activities, a strike emanating therefrom, 
reinstatement ordered 

(2) NLRB v. Kobritz, 20 LABor Cases © 66,681, 
193 F. (2d) 8, 16-17 (CA-1. 1951)—refusal to 
bargain, discrimination, interference, reinstate- 
ment ordered 

While the Supreme Court suggested, with ten 
authorities, the proposition that striking em- 
ployees are entitled to reinstatement in- 
stances where their activity is protected, none 
of the cited authorities remotely discusses the 
precise issue before the Court in the Mastro 
case: Do these authorities apply in the inter- 
mediate situation, that is, where the activity 
is in breach of a contractual no-strike clause, 
is the breach excused by a prior employer un- 
fair labor practice? Is the activity concerted 
(protected) and does Mackay apply” 
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ence was made therein to the Mackay deci- 
sion or to its asserted distinction between 
classes of strikers. This was inevitable, since 
Mackay was attempting to distinguish the 
catch-all result to be attendant on protected 
activity and Sands was enunciating a limita- 
tion upon protected activity. Moreover, even 
were Sands to have inquired into the Mackay 
distinction, a breach-of-contract strike ema- 
nating from economic issues also would have 
rendered the strikers replaceable at the em- 
ployer’s election. However, while the Mackay 
decision that economic strikers were re- 
placeable was hedged with distinctions in- 
volving condonation and actual replacement, 
Sands stated categorically that breaching 
strikers were replaceable without exception 
at the employer's election. 


In addition, the Mackay distinction would 
not apply where reinstatement of strikers is 
not in issue. For example, had the Mastro 
decision reached the Supreme Court not 
through the complaint proceedings route, 
but pursuant to an action for damages for 
breach of the collective bargaining agree- 
ment, the issue of reinstatement would not 
be involved. In such a situation the Mackay 
problem would be obviated. The issue, then, 
would be whether the union, as an entity, 
could present an affirmative defense to the 
action for damages, which might conceivably 
include a contention that the breach was 
induced by a prior employer unfair labor 
practice. Although the same unfair labor 
practice would be a defense by the union 
under Section 301 or by the employee seek- 
ing reinstatement through complaint pro- 
ceedings, familiar principles of contract law 
would apply to the former and the Sands 
decision to the latter. 


Neither Wagner nor Mastro mentioned the 
dictum of the United Biscuit decision. It 
becomes necessary, then, to inquire further 
to ascertain whether breach of a no-strike 
clause is excused by unfair labor practices 
of whatever type or whether the sweeping 
conclusion drawn from the language of the 
Supreme Court in Mastro, and now being 
advanced by unions, is limited in its appli- 
cation to a certain type of proscribed em- 
ployer conduct. 

The Court's analysis in Mastro proceeded 
upon the basis that “the proceedings reflect 
a flagrant example of interference by the 
employers with the expressly protected right 
of their employees to select their own bar- 
ing 


gaining representative.” 


Moreover, it held: 


“Failure of the Board to enjoin petition- 
ers’ illegal conduct or failure of the Board 
to sustain the right to strike against that 
conduct would seriously undermine the 
primary objectives of the Labor Act.” 


From the foregoing, it would appear that 
the Court was protesting against invocation 
of the no-strike clause as a shield to protect 
employer action directed against the very 
existence of the union itself. Both Wagner 
and Mastro involved efforts of an employer 
to inject itself into pending representation 
proceedings and represented overt attempts 
to influence the ultimate selection of the 
statutory bargaining agent. Thus, Wagner 
referred to “the employees’ right to repre- 
sentation by a bargaining agent of their own 
choice” as Mastro referred to “the expressly 
protected right” of employees to “select 
their own bargaining representative.” 

Additional evidence supports the thesis 
that, absent the attack upon the most funda- 
mental of the rights guaranteed labor by 
the labor act, the no-strike clause might 
be effective in the field of less noxious em- 
ployer unfair labor practices. The Supreme 
Court made it clear that a freely selected 
bargaining agent was also a prerequisite to 
a union’s being able to contract away its 
right to strike. In other words, effective 
negotiation and good-faith bargaining de- 
pended upon the full freedom of association. 


“On the premise of fair representation,” 
collective bargaining contracts have included 
waivers of the right to strike and to lock- 
out. These are correlative rights; it is 
obvious that the union would obtain no 
consideration for its waiver if the employer's 
Waiver was an adjunct of the absence of 
fair employee representation. “Provided 
the selection of the bargaining representa- 
tive remains free,” such waivers contribute 
to the free low of commerce. 

Therefore, it would appear from. the 
Court’s language that no-strike provisions 
remain valid, provided two conditions are 
satisfied: (1) that the bargaining agent 
waiving the right to strike has been freely 
selected and (2) that the waiver may not 
be extended to encompass unfair labor prac- 
tices directed at the very existence of the 
union, 

However, the no-strike waiver might even 
be effective in the latter situation. Con- 
tradictory language in the Mastro decision 
both supports and rejects the unequivocal 
conclusion that no waiver could be effective 


2 Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 355. 
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where the severity of the particular unfair 
labor practice is such as to strike at the 
union’s existence. For example: 


“Failure of the Board to enjoin peti- 
tioners’ illegal conduct or failure of the 
Board to sustain the right to strike against 
that conduct would seriously undermine the 
primary objectives of the Labor Act.” 

To the contrary: 

“While we assume that the employees, 
by explicit contractual provision, could have 
waived their right to strike against such 
unfair labor practices [employer action di- 
rected against the very existence of the 
union by attempting to influence representa- 
tion proceedings] . . 

It is difficult to reconcile such language; 
or to understand how, if such conduct would 
“seriously undermine” the “primary objec- 
tives” of the labor act, employees could 
waive their right to protest against such 
action. With such language, the court 
apparently suggests that the problem is one 
of semantics, that is, that if a union con 
tracts to forego the right to strike with 
respect to specified unfair labor practices, 
such waiver—though condoning conduct 
fundamentally at variance with federal law 
—would be effective. 


Does the Supreme Court's language sup- 
port this conclusion? After initially label- 
ing the rights being protected as fundamental 
and after stating that such rights could be 
waived by the inclusion of specific strike 
waivers, the Court then proceeded to re- 
verse itself by: (1) limiting the intended 
use of the waiver to economic issues only 
and (2) acknowledging the consequences of 
sanctioning waivers of fundamental rights 
Just as the H’agner decision concluded that 
the contract was not all-inclusive and that 
the strike waiver encompassed only what 
the contract did cover, so the Mastro deci 
sion concluded that the collective bargain 
ing agreement, “taken as a whole, deals 


NLRB Borg-Warner Corporation, 
(Wooster Division), cited at footnote 25, at 
p. 904, the Sixth Circuit upheld the respondent's 
insistence upon the inclusion of a qualified no- 
strike clause, but struck down its insistence 
upon a designation clause. In drawing a dis- 
tinction between a qualified no-strike clause 
and a recognition proposal, the court suggested 
the principle that seems implicit in the Mastro 
decision. As to the ballot proposal prior to 
calling of a strike: 

“Any requirement that the employees approve 
the action of the Union would be the result of 
an agreement with the Union to that effect 
We do not believe that the ballot proposal 
denied in any way the unqualified recognition 
of the certified bargaining agent within the 
meaning of the Act."’ 
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solely with the economic relationship be 
tween the employers and their employees.” 
Therefore, the strike waiver in the same 
agreement can encompass nothing more 
than the “solely” economic relationship 
created by the contract Again, the con 
flict in language is apparent 

“While we assume that the employees, 
by explicit contractual provision, could have 
waived their right to strike against such 
untair labor practices 


To the contrary 


collective-bargaining contracts fre 
quently have included certain waivers of the 
employees’ right to strike and of the em 
ployers’ right to lockout to enforce their 


respective economic demands.” 


Further doubt is cast upon the Court's 
conclusion by its acknowledgment of the 
consequences attendant upon sanctioning a 
waiver of fundamental rights. Were the 
union to agree to refrain from striking even 
when its very existence was threatened, as 
the petitioners’ all-inclusive interpretation 
of the no-strike clause suggested, that re 
sult could not be sustained because re 
course to self-help would be eliminated 
“even if petitioners, by coercion, ousted the 
employees’ lawful bargaining representative 
and, by threats of discharge, caused the 
employees to sign membership cards in a 
new union,” 

Would the Court in such a situation 
observe and apply even an “explicit con 
tractual provision” waiving the right to 
strike 


If Mastro may be said to encompass 
representation proceedings and the very 
existence of the union granting the strike 
waiver, it may also be said that it should 
be extended no turther No policy deter 
mination has been made in Mastro to the 
efiect that the no-strike clause is antithetical 
to the purposes ot the labor act Nor has 
But as to the proposed designation proposal 
and the ability of the employer to bargain with 
respect thereto, the court noted that Sec. 8 
(ays) 
: is by its express terms tied in with 
Section 9(a) which mukes the designated repre 
sentative the exclusive representat)ve of the 
employees for the purpose of collective bargain 
ing. This status is acquired by statute and is 
not within the area of collective bargaining 

“Section 8(d) must be construed in connection 
with Sections 8(ai(5) and 9a) When so con 
sidered, the phrase ‘negotiation of an agree 
ment, or any question arising thereunder’ means 
the terms of the agreement rather than the 
party with whom the agreement is being nego- 
tiated."’ 
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the Court overruled the Mansteel line of cases 
sanctioning discharge and holding that an 
employer's unfair labor practice does not 
justify recourse to the sit-down strike. 
Finally, this interpretation of the extent 
to which the Mastro language could be 
applied is necessary in view of the tendency 
of some courts of appeal not to apply the 
Sands result in situations where the com- 
mission of the alleged unfair labor practice 
is doubtful and it is questionable whether, 
even if it did occur, it was the cause of a 
strike breaching a no-strike provision. This 
is especially true where the court approaches 
the problem in view of the Mackay dichot- 
omy and fails to apply the rationale of the 


Sands decision. 

Thus, in the Berkshire Knitting Mills 
case,™ the Third Circuit affirmed a Board 
finding that the employer had interfered 


with, coerced and restrained employees in 
violation of the rights guaranteed by Sec- 
tion 7. While admittedly the unfair labor 
practices were rooted in economic. strife, 
the court concluded: “Where the causes 
contributing to a strike consist of unfair 
labor practices and employee desires for 
wage betterments, the latter should not 
excuse the employer from the legal conse- 
quences that flow from its conduct which 
transcends the permissible bounds under 
the National Labor Relations Act.” 


™ Failure to apply the Sands result to non- 
representation cases, apart from the problems 
raised by attempting to apply Mastro to the 
area-of-doubt cases and obtaining a result in 
excess of that which the Supreme Court lan- 
guage supports, also burdens federal courts 
with needless procedural problems. Thus, in 
NLRB wv. Miami Coca-Cola Bottling Company, 
28 LABOR CASES { 69,210, 222 F. (2d) 3A1 (CA-5, 
1955), the Fifth Circuit, in overruling a Board 
finding of violation of Sec. 8(a)(3) in laying off 
for union activities, was forced to inquire into 
creditability, the pyramiding of inferences, the 
degree of bias exhibited by the trial examiner, 
the burden of proof sustained by the Board's 
General Counsel, and the employer's right to 
lay off absent a finding of discrimination for 
union activities. 

88 Berkshire Knitting Mills v. NLRB, 7 LABor 
CASES { 61,896, 139 F. (2d) 134 (CCA-3, 1943), 
cert. den., 64 S. Ct. 1158 (1944). 

In NLRB wv. Barrett Company, 7 LABOR 
Cases § 61,627, 135 F. (2d) 959, 961-962 (CCA-7, 
1943), that ‘‘where the refusal to bargain is one 
of the causes of a strike, the burden rests upon 
the employer, so refusing to bargain, to show 
that the strike would have taken place even if 
it had not refused to bargain.’ 

The same result obtains where the employer 
does not refuse to bargain but. instead, insists 
upon bargaining with respect to a matter not 
embraced by Sec. 8(d) and excluded by Sec. 

Thus, in NLRB v. Borg-Warner Corporation 
(Wooster Division), cited at footnote 25, at p. 
907, involving an attempt by the employer to 
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Even though ample evidence supported 
the court’s conclusion that the petitioner's 
unfair labor practices “frustrated” the “at- 
tainment of economic betterments by its 
employees,” it is doubtful whether Mastro 
supports the conclusion™ that the resulting 
strike is protected activity. If, as in the 
Berkshire conclusion, there is no attempt to 


subvert the existence of the union,™ if 
there is a valid and freely given strike 
waiver and if the strike is designed to 


obtain economic results, it would seem that 
a resulting strike breaching a_ no-strike 
clause would be subject to the Sands rule 
and would not be excused by the Mastro 
rule. This seems especially so in view of 
the Mastro language that strike waivers, if 
explicit, are applicable as well to unfair 
labor practices and that no-strike clauses 
traditionally cover only the economic rela- 
tionship encompassed by collective bargain- 
ing agreements. Thus, where the cause of 
the strike is an attempt to obtain economic 
results, irrespective of intervening unfair 
labor practices, both W’agner™ and Mastro 
apparently require that where dispute in- 
volves an attempt to change a contractual 
provision, recourse to self-help is precluded 
by the strike waiver. 

However, were Mastro read so as to pre- 
clude strikes in breach of contract only 
where the attempt is to obtain economic 
betterment, such conclusion would engender 


bargain with respect to. the designation of the 
primary bargaining agent, the court stated that 
“the unfair labor practice of the Company was 
a contributing cause of the strike which as a 
matter of law requires that the strike be treated 
as an unfair labor practice strike. That such is 
the legal consequence of such a factual situa- 
tion appears settled."’ 

Also, of course: 

“The burden rested upon the Company to 
show that the strike would have taken place 
even if it had not insisted upon its recognition 
proposal.”’ 

See NLRB v. Highland Park Manufacturing 
Company, 2 LABOR CASES { 18,581, 110 F. (2d) 
632 (CCA-4, 1940); NLRB wv. Electric Vacuum 
Cleaner Company, 4 LABOR CASES { 60,520, 120 
F. (2d) 611 (CCA-6, 1941), rev'd, 62 S. Ct, 846 
(1942); NLRB v. Spiewak & Sons, 17 LABOR 
CASES { 65,600, 179 F. (2d) 695 (CA-3, 1950). 

7 NLRB wv. Stackpole Carbon Company, 1 
LABOR CASES { 18,359, 105 F. (2d) 167, 176 
(CCA-3, 1939), cert. den.,.60 S. Ct. 142 (1939): 

“In short, the burden rested upon the re- 
spondent to show that the strike would have 
taken place even if it had not interfered with 
the right of its employees to self-organization 
in contravention of the provisions of the Act. 
This the respondent has not done and this we 
believe it cannot do.”’ 

® That the no-strike clause “‘must be con- 
strued as equally restricted i.e., as a surrender 
of the right to require a change in the contract 
as a means of settling any dispute which is 
embraced by its terms,’’ see NLRB v. Wagner 
Iron Works, cited at footnote 108, at p. 140. 
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An atomic work force, 100,000 
strong, is employed in the United 
States in fields ranging from missiles 
to medicine. 

—Careers in Atomic Energy 


further confusion and would subvert the 
purpose of the strike waiver. Confusion 
would result once the courts were burdened 
with having to determine whether the strike 
was economic in nature or was designed to 
combat unfair labor practices. In so decid- 
ing, Sands result would not be applied 
because, rather than upholding discharge 
for breach ot contract, the courts would be 
wrestling with the ancient Mackay dichot- 
omy and would, ultimately, simply be 
categorizing “economic” and “unfair labor 
practice” strikers. 

That this has already occurred is evident. 
Thus, in NLRB v. Hart Cotton Mills,” the 
Fourth Circuit was asked to enforce an 
NLRB finding that Section 8(a)(5) was 
violated before and after a strike and that 
Section &8(a)(1) was violated in threatening 
the strikers with loss of employment and 
in promising rewards for returning to work 
The court found no substantial evidence 
that the strike was caused by the com- 
pany’s refusal to bargain or by any other 
unfair labor practice on its part, but that 
the union had struck to obtain acceptance 
of its demands in an economic dispute.” 

Similarly, the failure to apply the Sands 
rule has necessitated inquiry into the factors 
underlying strike activities in a multitude of 
cases." In failing simply to apply the 
Sands result and, thereby, having to examine 
into the causes of the strike, the courts 
have been forced into many untenable 


positions, 


bed NLRB v. Hart Cotton Mills, cited at foot-_ 


note 14. 

” Including, among other things, a no-strike 
clause, checkoff proposal, and a piece-workers’ 
guarantee, and on which the company would 
make no concession. 

11 NLRB v. Sunshine Mining Company, cited 
at footnote 131: NLRB wv. Stilley Plywood Com- 
pany, Inc., 22 LABOR CASES © 67,205, 199 F. (2d) 
319 (CA-4, 1952): NLRB v. Deena Artware, Inc., 
22 LABOR CASES ‘ 67,091, 198 F. (2d) 645, (CA-6, 
1952), cert. den., 73 S. Ct. 644 (1953): NLRB v 
West Coast Casket Company, cited at footnote 
131 (no no-strike clause); NLRB wv. A. Sar- 
torius & Company, 8 LABOR CASES £ 61,983, 140 
F. (2d) 203 (CCA-2, 1944) 

NLRB v. Highland Park Manufacturing 
Company, cited at footnote 136; Consolidated 
Edison Company of New York v. NLRB, 1 
LABOR CASES { 17,038, 59 S. Ct. 206, 220 (1938) 
NLRB v. Boss Manufacturing Company, 3 
LABOR CASES { 60,342, 118 F. (2d) 187, 189 
(CCA-7, 1941). 
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In addition to engendering confusion by 
necessitating needless inquiry into antece- 
dent causes, limiting Mastro to precluding 
strikes in breach of contract only where 
economic ends are sought further serves 
to subvert the purpose of the strike waiver. 
Limiting the utility of the no-strike clause 
only to economic disputes accomplishes 
absolutely nothing. Economic disputes— 
meaning all disputes not caused by unfair 
labor practices—are presumably eliminated 
once the collective bargaining agreement 
has been signed. Indeed, the purpose un- 
derlying the entire mechanism of the labor 
act is to lay the foundation for the con- 
clusion of a binding agreement.” Once 
such an agreement is arrived at, what need 
is there for a no-strike clause, limited solely 
to economic matters or to that which the 
contract specifically comprehends, during 
the term of the contract? Presumably, all 
economic issues have been resolved once 
the contract has been agreed upon. In 
addition, Section &(d) clearly prevents an 
economic strike during the last 60 days of 
the contract by outlawing the “quickie 
strike” to obtain economic benefit. Also, as 
has been shown, many federal courts find 
that a particular strike is an unfair labor 
practice one whenever doubt exists as to 
the cause thereof. 

Yet the purpose underlying the strike 
Waiver remains unexecuted. Management 
looks upon the no-strike clause as the chief 
advantage ™ to be obtained from relaxation 
of its bargaining position. If the courts 
persist in limiting application of the no-strike 
clause to economic issues alone or persist 
in holding that no-strike clauses encompass 
nothing more than what is explicitly stated 
in the labor agreement, management's bar- 
gaining position will require reappraisal to 


“Tf unions can break agreements with rela- 
tive impunity, then such agreements do not tend 
to stabilize industrial relations. The execution 
of an agreement does not by itself promote 
industrial peace. The chief advantage which 
an employer can reasonably expect from a 
collective labor agreement is assurance of un- 
interrupted operations during the term of the 
agreement. Without some effective method of 
assuring freedom from economic warfare for 
the term of the agreement, there is little reason 
why an employer would desire to sign such 
a contract 

“Consequently, to encourage the making of 
agreements and to promote industrial peace 
through faithful performance by the parties, 
collective agreements affecting interstate com- 
merce should be enforceable in the Federal 
courts. Our amendment would provide for suits 
by unions as legal entities and against unions 
as legal entities in the Federal courts in dis- 
putes affecting commerce.’ (S. Rept. 105, 80th 
Cong., 1st Sess., p. 16.) 
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find a more useful tool. A useful tool is 
required because experience has dictated 
that some internal, contractual sanction is 
required, in addition to grievance-arbitration 
machinery, to prevent misuse of the blanket 
statutory approval accorded peaceful strik- 
ing. If, indeed, there is no “open-war” 
theory sanctioned by the labor act, some 
positive contractual sanction is required 
to prevent every incident arising during 
the life of an agreement from erupting into 
a series of retaliatory attacks and reprisals. 

Previous case law does not support the 
conclusion that collective bargaining agree- 
ments comprehend economic issues only 
and, therefore, that no strike-clauses en- 
compass nothing more than what is ex- 
plicitly stated in the contract. In the 
decisions construing the application of Sec- 
tion &(a)(5) to no-strike clauses, and con- 
sidering the question whether insistence 
upon particular contract clauses manifested 
a refusal to bargain, the courts had acknowl- 
the broadening scope of collective 
bargaining agreements. Thus, in the Borg- 
Warner case,“ in which management in- 
sisted upon the inclusion of a secret-ballot 
provision prior to the calling of a strike 
on issues not subject to arbitration, the 
court held that such clauses fell within the 
statutory area of collective bargaining about 
which the employer had the right to bargain 
in good faith. The court noted that the 
area of collective bargaining is a constantly 
expanding one and that the Board had con- 
ceded that a no-strike clause is within that 
area. 


edged 


sy explicit statutory enactment,’” wages, 


hours, and conditions of employment con- 
stitute appropriate objects of collective bar- 
gaining. If, therefore, no-strike clauses, 
and qualified no-strike clauses, are held to 
be permissible subjects of collective bar- 
gaining under Section &(a)(5), it is evident 
that they derive that status as an adjunct 
to “conditions of employment.” Even so, 
the statutory basis permitting accommoda- 
tion of the no-strike clause to Section 
&(a)(5) has been supplemented by case law 
rendering no-strike clauses independent en- 
tities designed to impress an internal con- 
tractual sanction. Thus considered, the no- 
NLRB v. Borg-Warner Corporation (Woo- 
ster Division), cited at footnote 25 

™ “Representatives designated or selected for 
the purposes of collective bargaining by the 
majority of the employees in a unit appropriate 
for such purposes, shall be the exclusive repre- 
sentatives of all the employees in such unit for 
the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment. 
or other conditions of employment oad 
(See, 9a) ) 


800 


16 LABOR CASES ‘ 65,160, 175 F. 


strike clause, while in some instances capa- 
ble of being implied from other provisions 
of the agreement, stands independently of 
the balance of the labor contract. 


It is questionable whether the Supreme 
Court was correct in Mastro in limiting the 
collective bargaining agreement solely to 
economic matters. In addition to the cases 
arising under Section 8(a)(5) that con- 
stantly broaden the scope of good-faith bar- 
gaining—and which manifest a decided trend 
to consider collective bargaining agreements 
something more than mere economic com- 
pendiums—case law supports the conclu- 
sion that a labor contract represents the 
full exposition of the parties’ everyday rela- 
tionship, at least as to those matters upon 
which agreement has been reached. 

In NLRB v. Andrew Jergens Company,” 
the union, believing that management was 
stalling on its demand for a union security 
provision, ordered a strike. The Ninth Cir- 
cuit held that the subject of union security 
was a “condition of employment” within 
the meaning of Section 9(a) and, therefore, 
was squarely within the statutory area of 
collective bargaining. Unless the com- 
pany’s refusal to bargain with respect thereto 
was excused on some other basis, it had 
committed an unfair labor practice. Simi- 
larly, the Eighth Circuit has only recently 
held: 


“Seniority rights are basic conditions of 


employment and respondent's discrimina- 
tory denial of them to the particular em- 
membership in_ the 


ployees discouraged 
labor organization in violation of the Act. 

But—apart from the cases sanctioning 
bargaining over specific contractual mat 
ters—by the very nature of the agreement 
labor, contracts cannot be restricted solely 
to economic matters. This apparent 
in the Nichols case,” in which the Sixth 
Circuit found that “the express language 
of the Labor Management Relations Act 
, and the authorities make it 
clear that a collective bargaining agreement 
does not necessarily express the full cover- 
age of employment rights.” 

Rather, the executed agreement 
only those matters specifically agreed upon, 


Was 


covers 


(2d) 130 
(CA-9, 1949) 
NLRB 
LABOR CASES 
(CA-8, 1956). 
1” United States Steel Corporation v. Nichols, 
29 LABOR CASES © 69,713, 229 F. (2d) 396 (CA-, 
1956), cert. den., 72 S. Ct. S46 (1956), rev'g,. 
sub nom. Nichols v. National Tube Company, 25 
LABOR CASES ° 68,406, 122 F. Supp. 726. 


Inc., 29 
391, 395 


Pipe Line, 
(2d) 


Wheeling 
{ 69,709, 229 F. 
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leaving unresolved those not agreed upon 
and with regard to which the law does not 
require a concession. These unresolved 
matters, of necessity, arise to haunt the 
parties during the life of the agreement. 
Not being specifically decided in advance, 
these problems become amenable to griev- 
ance arbitration machinery. Only because 
of these procedures and because of the in- 
clusion of no-strike and no-lockout clauses 
do such problems become capable of resolu 
tion prior to causing a disruption of the 
normal operation of the business. If, then, 
no agreement need be reached under the 
act once good-faith bargaining has been 
satisfied, it follows that the agreement need 
not be complete in all respects, need not 
comprehend solely economic issues and need 
not embrace certain economic issues. But 
it must contain a method and a sanction to 
settle disputes and to prevent open warfare. 

Previous case law also is at variance with 
the Supreme Court's conclusion that the 
no-strike clause encompasses nothing that 
is not explicitly covered by the contract. 
In the latest Mead case," the district court, 
after examining the bargaining agreement 
and the union conduct alleged to have been 
violative thereof, implied the existence of 
a no-strike provision. Although the agree- 
ment contained no express covenant by the 
union that it had waived the right to strike, 
the disputed matter was “undoubtedly” an 
arbitrable within the meaning of the 
applicable agreement. Notwithstanding the 
absence of a specific no-strike clause, the dis- 
trict court ruled, as a matter of law, that 
the arbitration clause of the contract, pro- 
viding that the machinery therein set forth 
shall be the exclusive means of settling all 
disputes, was unambiguous and intended 
that no strike should occur as to any matter 
appropriate under the agreement for arbi- 
tration.” In differing, in Mead, with the 
Supreme Court which did not believe the 
Sands case even worthy of mention in Mastro, 
the First Circuit stated: 

“We think such was in effect the decision 
in N. L. R. B. v. Sands Mfg. Co. . — 
where a strike was deemed to be a breach of a 
collective bargaining agreement which did 
not contain an express no-strike clause, 
and thus was not a protected collective ac- 
tivity, with the consequence that action by 
the employer in discharging such strikers 
was held not to be an unfair labor practice.” 


one 


In the Dorsey Trailers case, the parties 
executed a labor agreement not containing 
a no-strike provision. The employer laid 
off for a two-day period employees who 
had violated a no-smoking rule. The chair 
man of the local’s commnitte 
working in 
action, 


grievance 
protest against the 
disciplinary and was followed by 
all other employees. The international rep- 
resentative disclaimed the strike action and 
informed the respondent that the employees 
were willing to return to work immediately. 
Management replied with a two-week lay- 
off as punishment for the abortive strike 
The international representative, not dis 
agreeing that the employees’ action was 
wrongful, instead argued that the penalty 
After a meeting with the 
relaxed 


ceased 


Was too severe. 
grievance committee, management 
its position and amended the proposed lay- 
off to cover only the balance of the week 
A new contract was executed containing 
a conditional no-strike agreement to the 
effect that no strike would be resorted to 
without fully exhausting the grievance pro 
cedure. 

Two months later, and without resorting 
to the grievance procedure, a strike vote 
was taken and an illegal strike called. The 
company informed the union that the night 
shift need not report to work but that 
the men could report to work the next day. 
A majority of the union then voted against 
the strike call and told the night shift to 
report to work and, if refused entrance, to 
demand two hours’ pay and to picket the 
plant. The picketing lasted for one week, 
after which the union addressed to the re 
spondent an unconditional offer to return 
to work immediately. The respondent re 
plied that, because of the disruption and 
uncertainty engendered by the strike, it 
was unable at that time to put the men 
to work and resume operations or to state 
when the operation would be resumed 

Thereupon, a vote was taken to disband 
the union and a letter was written to th 
respondent advising it of the disbanding 
and requesting cancellation of. the labor 
agreement. The respondent replied, agree 
ing to the cancellation, and then announced 
that the plant would be reopened, and 
notified 100 employees to report to work 
However, the three strike leaders were 
notified that sufficient materials were not 
available to resume full production, and 


‘* International Brotherhood of Teamsters, 
Local 25 v. W. L. Mead, Inc., 29 LABOR CASES 
* 69,802, 230 F. (2d) 576 (CA-1, 1956) 

” The employer suggested arbitration of the 
disputed transfer, but the union refused, and 
immediately called a strike. Under the agree- 


No-Strike Clause 


initiated by the 
to arbitration by the 


ment, a grievance had to be 


employee and processed 
union 

NLRB v. 
Cases © 65,574, 179 F 


Dorsey Trailers, Inc., 17 LABOR 
(2d) 589 (CA-5, 1950) 


f 
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that they should not report back to work. 
A grievance was promply filed by these 
three, alleging discrimination in not being 
recalled to work with the rest of the crew. 
The respondent insisted that, because of 
the breach of contract occasioned by the 
illegal strike, the contract was no longer 
recognized as in force; on that basis, it 
refused to discuss the grievances that would 
have arisen thereunder. Thereafter, the re- 
spondent also made known that it refused 
to recognize the union as the collective 
bargaining agent of its employees. 

The Board found that the respondent’s 
shutdown of its plant was not justified, 
that its employees possessed the right to 
strike over grievances and that the question 
of whether the strike was justified was 
irrelevant in view of the absence of a con- 
tractual no-strike clause. With this view, 
the court of appeals disagreed: 


“When a contract, made 
provides for grievance procedures, and the 
union, without resorting to these procedures, 
arbitrarily causes a strike, it ought not to 
be, we think it is not in law, an unfair labor 
practice for the employer to impose a rea- 
sonable discipline for the breach of the 
contract.” 


with a union, 


In any event, it had been settled by the 


resort to the grievance 
the discipline would be 
understood, it was “be- 


the power, of the 


parties, through 
procedure, that 
imposed. ‘Thus 
yond the duty, if not 
toard to unsettle it.” 
That the no-strike clause is susceptible 
of implication from other contractual pro- 
visions, so that the clause need not, there- 
fore, be explicitly stated as a necessary 
condition to its invocation, was reaflirmed 
in the /laislip Baking Company case.™ In an 
Section 301 alleging breach 
agreement, the 
though 


under 
labor 
that, 


action 
of the 
contended 


respondent 


even the contract 


™ At p. 592. See NLRB v. Sunset Minerals, 
Inc., cited at footnote 31. 

1% United Construction Workers UMW, Dis- 
trict 50 v. Haislip Baking Company, 28 LABOR 
Cases { 69,316, 223 F. (2d) 872 (CA-4, 1955), 
cert. den., 76 S, Ct. 87 (1955). 

In Markel Electrical Products v. United 
Electrical, Radio & Machine Workers, cited at 
footnote 69, at p. 438, Judge Clark, dissenting, 
complained : 

“The opinion appears to read this extensive 
collective bargaining agreement too restrictively. 
In general content and intent it seems to be 
planned as a complete coverage of employer and 
employee relationships in this company.” 

From this analysis, Judge Clark concluded 
that the arbitration provision was more broad 
than was the grievance procedure. Yet the con- 
clusion he drew therefrom—that breach of the 
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Where employment policies are not 
based solely upon ability to do the 
job, they rob the Nation of the 
skills it needs, and deprive the indi- 
vidual of ‘‘some praise for skill not 
spent amiss.” —Millard Cass 


contained no no-strike clause, it neverthe- 
less constituted a breach of contract for 
its employees to strike over a grievance 
The strike was called over the dis- 
charge of two employees for unexcused 
absences. Although the union advised its 
members to return to work without insisting 
upon reinstatement of the discharged em- 
ployees, the members voted not to return 
to work until the men were reinstated. The 
company agreed to arbitrate its right to 
discharge, but not upon the condition that 
it first reinstate the discharged employees. 
When the members finally agreed to work 
without the reinstatement of those dis- 
charged, the company replied that it was 
going out of business without a further 
attempt to reach agreernent or to minimize 
its damages resulting from the strike. 


issue. 


Although the applicable agreement did 
not contain a no-strike clause, it did pro- 
vide for the handling of grievances. In 
addition, the grievance procedure provided 
for arbitration if it proved inadequate to 
effect a settlement. Pursuant to another 
contract provision, the grievance procedure 
was deemed to furnish the exclusive method 
by which all disputes should be settled. 
The respondent contended that, with the 
grievance arbitration machinery taken as a 
whole, it constituted a breach of contract 
for its employees to strike over a grievance 
and, as to the discharges in question, with- 
out resorting to the full grievance arbitra- 
tion machinery.” 


within the very terms of 
the required arbitration’’—represents the basis 
for his dissent and his departure from the 
majority view that breach of a no-strike clause 
is arbitrable. 

*% Again manifesting the viewpoint that no- 
strike provisions must be read in context with 
grievance-arbitration machinery, is the state- 
ment found in the United Teiephone Company 
case, cited at footnote 163: 

“In view of its contractual relations with 
the respondents, the Union's recourse in this 
situation was to exhaust the possibility of set- 
tling the overtime question by negotiation, and, 
failing such settlement, to seek judicial enforce- 
ment of its construction of the contract. The 
Board is not the proper forum for parties seek- 
ing to remedy an alleged breach of contract or 
to obtain specified enforcement of its terms."’ 
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no-strike clause ‘‘is 


The Fourth Circuit accepted the respondent's 
contention that the agreement, construed 
as a whole, manifested an intention to 
settle amicably all disputes arising under 
it and constituted an election to forego 
recourse to self-help: 

“we think it clear that the purpose 
of the contract was to require the settlement 
of disputes and grievances by a procedure 
which would not cause the disruption of 
business that would necessarily result from 
a strike and that a strike without following 
such procedure was necessarily a breach.” ™ 

The Supreme Court's contention that an 
explicitly worded no-strike clause covering 
the particular factual situation might have 
been sufficient in Mastro appears to be an 
unwarranted and unnecessary position, This 
is so because the inclusion of a no-strike 
clause in any form actually is unnecessary 
contract has been executed. 


once labor 


A strike called during the life of an agree 
ment constitutes a breach of contract whether 
or not a no-strike clause is contained in it. 
The purposes underlying the inclusion of a 
no-strike clause are to apprise employees 
of their contractual obligation and to im- 
part a specific sanction in addition to other 


contract providing the fram« 
work within which disputes are to be ami 
cably resolved. That the no-strike clause 
is not formally required to accomplish its 
purpose evident from the fact that 


continuity of production represents the pri 


provisions 


seems 


™ This conclusion did not, of itself, render 
the union, as an entity, liable for damages 
under Sec. 301. Since the strike was a wildcat 
one of locai origin, the question remained 
whether defendant union was liable, under the 
contract providing for use of the grievance 
machinery, for damages caused by the unsup- 
ported action of its members 

In at least one specific instance, one circuit 
court does not even deem it necessary to invoke 
the no-strike clause by implication to sanction 
the right to discharge. Going one step further 
than the Sands decision, the Fourth Circuit, in 
a wildeat strike case, affirmed disciplinary action 
and rejected the contention advanced by the 
Board that the applicable agreement contained 
no binding no-strike clause rendering the wild 
cat strike action unlawful 
however, that any reliance 
Although the 
may relieve @ 


“It seems to us, 
upon this factor 1s misplaced 
absence of a no-strike clause 
union from the consequences of a strike or 
may free employees to work at times 
agreed upon and for authorized and protected 
purposes, nonetheless an employer and a union 
are not thereby prevented from disciplining 
irresponsible and unprotected work stoppages 
by an employee.” (NLRB v Bretz Fuel Com 
pany, cited at footnote 32.) 

The activities of the employees were not con- 
certed and, therefore, were not protected by the 
act, so that it was not even necessary to imply 
the existence of a no-strike clause 


cease 


No-Strike Clause 


mary advantage to be derived trom the exe- 
cution of a labor agreement. 


The holding of the Mastro decision that 
the commission of a prior employer untair 
labor practice excuses a subsequent breach 
of a no-strike clause must also be examined 
in relation to the settled law that Congress 
has left the internal policing of labor con 
tracts to the parties and that breach of a 
labor contract does not constitute an untai 
labor practice. In addition, it is also neces 
sary to examine breach of a no-strike clause 
in relation to Section &(d), since the 
the statute strongly 
the conclusion” ™ that compliance with Sec 
tion 8(d) provides no immunity from a suit 
contract under 


“wording of supports 


for damages for breach ot 


Section 301, 
1947 amend 


The legislative history of the 


ments contam, at one pomt, a 
defining violation of the terms of a collec 
tive bargaining agreement as an unfair labor 
practice. this provision was de 


leted in conference because 


Howes of, 


made a collective 


enforcement of the 


“Once parties have 
bargaining contract the 
should be left 
the law and not to the 


Labor Relations Board 


to the usual proc 


National 


contract 


esses oft 


defining 


fact that a provision 


From the 


violation of a labor agreement as an 


labor practice had been deleted, several courts 
that “Congress 


drawn the con lusion 


have 

The short answer to the Court's argument 
that ‘‘Congress, by explicit statutory provision 
could have deprived strikers, under the cir 
cumstances of this case, of their status as em 
ployees,"’ is (1) Congress recognized the Sands 
rule in drafting the 1947 amendments and (2) 
Congress left unfair labor practices for the 
NLRB and breaches of contract for the courts 


» Since not every 
tract contains a no-strike 
the proposal is to Incorporate such provisions 
by legislative fiat Although we believe that 
such provisions are eminently desirable, it 
our further belief that such agreements should 
be reached voluntarily on friendly, valid collec 
tive bargaining The sanction would then be 
that employees striking in violation of such 
an agreement would lose their right to re 
instatement a presentl provided by both 
Board and Court decisions.’ (Senators Mur 
ray, Thomas and Pepper, members of the Sen 
ate committee reporting out the Taft-Hartley 
law, filed their Minority Rept. 105, Pt. 2, 80th 
Cong., 1st Sess stating at p. 22 their objection 
to Sec Rid) 

mM IVOE, 
Company, 
fional The 
© 67,867, 207 F 

mH Conf 
Cong lst Sess 


bargaining con 
effect of 


collective 
clause the 


Local 181 4 Dahlem Conatruction 
cited at footnote 60: NLRB wv. Na 
Casting Company, 24 LABOR CASES 
(2d) 344 (CA-7, 1953) 
Rept. 510, on H. R 
(1947), pp. 41-42 
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considered breaches of labor contracts to 


be separate and distinct from unfair labor 
practices, and intended that they should be 
separately handled by separate tribunals. 
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If no-strike clauses are desirable, and if 
the purpose thereof is to provide an in- 
ternal sanction to prevent open warfare, it 
seems inconsistent to deny the validity of 
the sanction by invoking a prior employer 
unfair labor practice as a basis upon which 
to excuse breach of the sanction. This 
seems especially so in view of the fact that 
such a breach does not ot itself constitute 
a basis upon which to charge the com- 
mission of an unfair labor practice.” There- 
fore, if the breach is solely a matter for 
litigation to be resolved by the courts under 
Section 301, it seems inconsistent to intro- 
duce a matter solely for the NLRB to 
determine. In other words, if the parties 
and the courts are to police private con- 
tracts,” and if the NLRB is to police 
unfair labor practices, it is inequitable to 
permit a union to plead an NILRB matter 
as an affirmative defense to litigation with- 
out also permitting an employer to plead 
a civil matter as an affirmative defense to 
an unfair labor practice charge. 


Again, therefore, it becomes necessary 
to note that Mastro reached the Supreme 
Court through the complaint proceeding- 
NLRB route and not through the breach 
of contract-private litigation route. This 
fact raises several questions. For example: 
Had Mastro originated as a Section 301 
proceeding against the union for breach of 
contract, would the courts have applied 
thereto the commission of a prior employer 
unfair labor practice? Does the fact that 
the employer is a plaintiff in a Section 301 
proceeding—and not a defendant in a com- 
plaint proceeding—place the breach-of-con- 
tract factor in a different posture? Does 
the rejection of breach of contract as an 
affirmative defense in a complaint proceed- 
ing necessarily carry the same conclusion 
when the breach is pleaded as a defense 
to the plaintiff's complaint under Section 
301? If complaint proceedings were insti- 
tuted against the union, could it plead that 
its unfair labor practices were the result 
of the employer’s breach of contract? If a 
union brought an action under Section 301, 
claiming damages for breach of contract, 
could the employer defend on the ground 
that its breach was excused by the plaintiff 
union’s prior unfair labor practice? ™ Each 


1 JUOK, Local 181 v. Dahlem Construction 
Company, cited at footnote 159, at p. 474: 
Square D Company v. Electrical Workers (UE), 
26 LABOR CASES ° 68,635, 123 F. Supp. 776 (DC 
Mich., 1954). 

1% This conclusion is subject to doubt in at 
least one specific instance. Assuming the exist- 
ence of a bona-fide dispute between manage- 
ment and labor, and a contract providing for 
the internal resolution of all disputes through 
resort to grievance arbitration, might not the 
NLRB charge the commission of an unfair labor 
practice in the event the union resorted to strike 
action instead’ In striking to enforce its ver- 
sion of the dispute, the union would appear to 
‘Violate not only the contract, but also Sec. 
8(b)(3) of the labor act, requiring good-faith 
bargaining. In this posture, the union, in strik- 
ing instead of submitting the dispute to griev- 
ance arbitration, would have committed an un- 
fair labor practice. The result would be that 
a strike, barred by the contract, would also 
be deemed a refusal to bargain. 

In Association of Westinghouse Salaried 
Employees v. Westinghouse Electric Corpora- 
tion, cited at footnote 78, at p. 492, note 2, in 
which the ‘Supreme Court further limited Sec. 
301 by excluding from it suits brought by 
unions to enforce private contract rights, the 
Court nevertheless stated that Sec. 301 does 
confer jurisdiction upon federal courts in cases 
involving ,breach of collective bargaining 
agreement* 

It is significant, however, that breach of con- 
tract is not an ‘unfair labor practice’. A_ pro- 
posal to that end was contained in the Senate 
bill, but was deleted in conference with the 
observation: ‘Once parties have made a collec- 
tive bargaining contract the enforcement of that 
contract should be left to the usual processes 
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of the law and not to the National Labor Re- 
lations Board.’ 

The Board itself, citing note 2 of the West- 
inghouse decision, held, in United Telephone 
Company of the West, 112 NLRB 779, 782 (1955) : 

“The Board is not the proper forum for par- 
ties seeking to remedy an alleged breach of 
contract or to obtain specific performance of its 
terms."’ 

Its opinion also stated: 

“As the Board has held for many years, with 
the approval of the courts: * it will not 
effectuate the statutory policy for the 
Board to assume the role of policing collective 
contracts between employers and labor organi- 
zations by attempting to decide whether dis- 
putes as to the meaning and administration of 
such contracts constitute unfair labor practices 
under the Act.’ 

™ It is doubtful whether, in a complaint pro- 
ceeding brought against a union, the employer 
could sustain the right to lockout because of the 
union's prior unfair labor practice. Thereby. 
the breach of contract that the employer could 
not plead as a defense in Mastro would be avail- 
able to the union as a defense where the latter 
was made the object of complaint proceedings. 
Might the employer lock out after the union 
commits an unfair labor practice? 

According to the Second Circuit: 

“We find nothing in the Act which equates 
lawful strikes and lockouts. On the contrary, 
only the right to strike is expressly reserved by 
Congress in Section 13 of the Act. The absence 
of any similar expressed reservation of the right 
to lockout strongly argues against any intent to 
establish that right.’ (Truck Drivers Local 
Union No. 449, IBT v. NLRB, 29 Lasor Cases 
* 69,753, 231 F. (2d) 110, 114 (CA-2, 1956). citing 
Davis Furniture Company, 100 NLRB 1015.) 
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The power to investigate, broad as it 
may be, is also subject to recognized 
limitations. It cannot be used to in- 
quire into private affairs unrelated 
to a valid legislative purpose. Nor 
does it extend to an area in which 
Congress is forbidden to legislate. 

—Chief Justice Earl Warren 


of these situations arises from the Mastro 
juxtaposition of NLRB and court matters, 
and from the failure to adhere to Con- 
gress’s rigid separation of these two areas. 


That the NLRB should refrain from inter- 
vening after the execution of a collective 
bargaining agreement, which was the policy 
determination made by Congress when it 
decided against rendering breaches of con- 
tract unfair labor practices, has been re- 
affirmed time and again by the courts. 
Apart from those sections of the act dealing 
with the commission of unfair labor prac- 
tices, Congress and the courts have recog- 
nized that the function of the NLRB has 
been exhausted once it places the parties 
in a position to commence collective bar- 
gaining. Therefore, the negotiation of an 
agreement and the enforcement of the 
terms of the executed contract are within 
the province of the courts. If Mastro is 
construed to permit a union to plead the 
commission of a prior employer unfair 
labor practice as a defense to a Section 
301 proceeding, the NILLRB will once again, 
and despite the 1947 amendments, be placed 
in the extraordinary position Congress in- 
tended to delimit in passing the Taft-Hart 
ley law. In addition to extending the 
functions of the NLRB beyond the execu- 


1% Section 301 was designed to redress the in- 
equity that resulted from state law rendering 
unions immune from suit by specifically pro- 
viding that unions, as entities, could be sued 
for breach of contract. If no-strike clauses are 
to be limited by the interposition of Sec. 8 de- 
fenses, then Sec. 301, as a sanction designed to 
prevent union breaches of contract, has also 
been limited. Section 301 was deemed a neces- 
sary part of the act to make it two-sided by 
providing for the enforcement of contracts 
against unions as entities in federal courts (H 
Rept., 80th Cong., Ist Sess., p. 31). This is the 
sense in which it has been argued, above, that 
Mastro, having arisen through the complaint- 
proceedings route, cannot logically be extended 
to See. 301 proceedings also 

4 Consolidated Edison Company of New York 
v. NLRB, cited at footnote 142, at p. 220 

m NLRB wv. Sands Manufacturing Company, 
cited at footnote 136, at pp. 513-514, quoted in 
NLRB wv. Highland Park Manufacturing Com- 
pany, cited at footnote 136, at p. 637 
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tion of the collective bargaining agreement, 
the purpose underlying Section 301] in ren- 
dering unions amenable to suit for breach 


of contract will also be thwarted to the 
extent that a civil proceeding will be limited 
by defenses applicable to a complaint pro- 
ceeding under Section 

Yet the Supreme Court has itself recog- 
nized that: 

“The Act contemplates the making ol 
contracts with labor organizations. ‘That 
is the manifest objective in providing for 
collective bargaining.” 

It has also held: 

“The legislative history of the act goes 
far to indicate that the purpose of the 
statute was to compel employers to bargain 
collectively with their employees to the end 
that employment contracts binding on both 


parties should be made.” ™ 


Whereas Mastro found it more convenient 
to cite a Sherman Act case to demonstrate 
the “two policies” underlying the labor act, 
more appropriate to have 


it would seem 


- cited decisions dealing with the policy of 


the act” as implemented by the functions 
allocated the NILRB. Basically, the purpose 
of the labor act is procedural ’—to place 
the parties in a collective bargaining posi 
tion in which they might work out the terms 
of an agreement and to police the actions 
of the parties to the end that activities 
proscribed by Section & shall be eliminated 
Since breach of contract is not an activity 
proscribed by Section 8, it should be handled 
as Congress intended it to be—by court 
action pursuant to Section 301 

Even prior to the 1947 attempt to elimi 
nate the inequities in the original labor act, 
the Timken case’™ defined the function of 
the NLRB and examined the scope of col 

Simply stated, the underlying purpose of bar- 
gaining is ‘‘the negotiating and concluding of a 
binding agreement."' (Timken Roller Bearing 
Company v. NLRB, 12 LaBbor Cases 63,793, 
161 F. (2d) 949, 953 (CCA-6, 1947).) See, H. J 
Heine Company v. NLRB, 3 LABor CASES 
* 51,107, 61 S. Ct. 320, 325 (1941) 

“Collective bargaining requires that the 
parties involved deal with each other with an 
open and fair mind and sincerely endeavor to 
overcome obstacles or difficulties existing be 
tween the employer and the employees to the 
end that employment relations may be stabi- 
lized and obstruction to the free flow of com- 
merce prevented NLEB v. Boss Manufacturing 
Company, cited at footnote 142 

™ NLRB v. Boss Manufacturing Company, 
cited at footnote 142, at p. 189 Collective bar 
gaining, as contemplated by the Act, is a pro- 
cedure looking toward the making of a collective 
agreement 

Timken Roller Bearing Company v 
cited at footnote 167 
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lective bargaining agreements. The Board 
ordered the petitioner to refrain from unfair 
labor practicps in refusing to bargain with 
the certified union, On cross-petitions to 
set aside and to enfarce this order, the court 
of appeals found mo dispute as to the pri- 
mary facts and limited its inquiry to the 
effect of collective bargaining agreements 
containing no-strike provisions and detailed 
procedures for the adjustment of grievances.” 
The union had called a general strike over 
disciplinary action against employees who 
had left their jobs because of a shortage in 
the work crew and because of certain work 
schedules placed in effect for maintenance 
employees. When the strike was called, the 
petitioner ceased bargaining on two griev- 
ances then being processed and refused to 
participate in any grievance proceedings 
relating to the cause of the strike until the 
employees had returned to work... No griev- 
ance had been instituted over the alleged 
causes of the strike. After the strike, the 
union demanded a meeting between the peti- 
tioner and its grievance committee, but the 
company replied that—even though the 
strike constituted a breach of contract—it 
would hold such a meeting under the griev- 
ance procedure after the union had called 
off the strike and after grievances were duly 
filed covering any and all employee com- 
plaints. In addition, the company offered 
to modify the grievance procedure by waiv- 
ing the preliminary grievance steps and 
proceedings with the grievances as to the 
alleged causes of the strike in the advanced 
stages of the grievance procedure; if any 
such grievances were not thereby adjusted, 
be invoked by the union 


arbitration might 


" The relevant contractual clauses were as 
follows 

(1) “No Strike Clause 

“It is agreed between the parties hereto that 
the procedure provided in this contract is ade- 
quate, if followed in good faith by both parties, 
for a fair and expeditious settlement of any 
grievance arising between the parties. There 
shall be no lock-outs on the part of the Com- 
pany and no strikes on the part of the Union 
during the terms of this agreement hie Gy 
The parties hereto agree to cooperate in dis- 
ciplining any employee or employees who cause 
a stoppage during the term of this contract.” 

(2) “Ajustment of Grievances 

“Should differences arise between the Com- 
pany and the Union as to the meaning and 
application of the provisions of this agreement 
or should any local trouble of any kind arise 
in the plant, there shall be no suspension of 
work on account of such differences, but an 
earnest effort shall be made to settle such dif- 
ferences promptly in the manner hereinafter 
outlined."’ 

(3) ‘‘Management Clause 

“The management of the works and the direc- 
tion of the working forces, including the right 
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pursuant to the contract. Although no reply 
was received to this offer, the union subse- 
quently did call off the strike and the griev- 
ances were processed according to the 
petitioner's offer. 

One week before the strike ended, hear- 
ings began before the labor board upon the 
complaint that the company, in refusing to 
bargain, had committed an unfair labor 
practice. One month prior to the institution 
of NLRB proceedings, the union had de- 
manded that it be consulted whenever the 
company subcontracted work, This demand 
was rejected by the petitioner, who claimed 
that subcontracting was a management fune- 
tion, that the union had previously recog- 
nized this position and that the contract 
reflected this recognition. The record demon- 
strated that the company had subcontracted 
for 25 years and that the decision to subcon- 
tract depended upon a variety of factors to 
be weighed by the company alone, in ac- 
cordance with the management-functions 
clause of the contract.” The union had 
never objected to this practice in the 18 
years of the contract relationship. When 


the company first learned of the union’s new 


subcontracting, no grievance 


position on 
under the 


was pending 
grievance procedure." 


thereon contract 


Five months after the institution of Board 


proceedings, the parties entered into a new 
contract containing the grievance procedure 
Although the 


altered, 


of the expired agreement. 


management-functions clause was 


no reference was made to the subcontracting 


issue, Four months later the Board an 


nounced its decision that the petitioner had 


to hire, suspend or discharge for proper cause, 
or transfer, and the right to relieve employees 
from duty because of lack of work, or for other 
legitimate reasons, is vested exclusively in the 
Company, provided that this will not be used 
for purposes of discrimination against any mem 
ber of the Union.”’ 

'™ The chronological listing of 
follows October 11, 1945—union 
consultation on subcontracting: October 15, 1945 

initiation of strike: November 4, 1945—com- 
pany offer to hear grievances; November 13, 
1945— institution of NLRB proceedings: Novem- 
ber 16, 1945—calling-off of strike; November 19, 
1945—return of employees to work: April 22, 
1946— entering into of new contract: August 26, 
1946—announcement by Board of decision and 
issuance of order. 

3 Such as manpower shortage, availability of 
necessary equipment, skills possessed by exist- 
ing employees, and whether a given job could 
be better performed under subcontracts than by 
petitioner 

44 One grievance had been filed three months 
prior thereto, but had been returned, for in- 
definiteness, to the union and it had thereafter 
been dropped. 
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refused to bargain during the pendency of 
the strike with reference to grievances then 
in process, the causes of the strike, and the 
subcontracting issue, The Board contended 
that, apart from all contractual obligations, 
there exists a continuous statutory obliga- 
tion to bargain and that a union's breach of 
a contractual no-strike clause does not free 
the employer of that obligation. In short, 
as late as 1946, the Board was contending 
that an employer must bargain without re- 
gard to a union's prior breach of contract."” 


The analysis by the court of appeals pro- 
ceeded with an examination of the “status 
and effect” of the labor agreement in rela- 
tion to the statutory scheme for equalizing 
the parties’ bargaining positions. Such anal- 
ysis convinced the court that the labor agree- 
ment does not constitute “an unilateral 
undertaking by the employer binding upon 
him but devoid of controls on the bargain- 
ing agent or those for whom it speaks.” ™ 


In stating that it had “no problem” as to 
the enforceability of the agreement, the court 
reathrmed the validity of the principle of the 
internal policing of labor agreements when 
it upheld the applicability of the no-strike 
clause. 

Since internal] policing of labor agreements 
is the province of the parties to them, it 
follows: 

“When employees undertake a strike in 
there is 
this 


breach of a covenant not to do so, 


no power in the Labor Board nor in 


court to compel them to work.” ™ 


Not only may the employer seek to im- 
plement the agreement by standing upon 
the no-strike clause, but it may not ask that 
the Board intervene to compel breaching 
strikers to return to work. The concept of 


™ Petitioner contended that 

(1) An employer with a no-strike clause in 
its collective bargaining agreement—and with a 
grievance procedure—may demand that a strike 
be terminated and the grievance procedure re- 
sorted to as a condition to bargaining further. 

(2) An employer may present its views on a 
disputed matter (subcontracting) when the con- 
tract specifically provides that differences shall 
be settled by the procedure therein designated 

1% Timken Roller Bearing Company v. NLRB, 
cited at footnote 167, at pp. 953-954. 

7 At p. 954. 

* Apparently, the court overlooked the hold- 
ing of the Sands case that a strike undertaken 
in breach of a contractual no-strike clause loses 
the character of protected concerted activity. 
While the Timken decision arose prior to the 
1947 amendments, previous case law supported 
the conclusion that employees striking in viola- 
tion of a no-strike ciause thereby lost their 
right to reinstatement. It was on this precise 
basis, that such result was ‘presently provided 
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by both Board and Court decision,’ 


internal policing works both ways: It may 
be invoked by the employer as an affirma- 
tive defense to a charge of refusal to bar- 
gain; it may not be invoked by the employer 
to render a private contract breach a matter 
calling for Board intervention. Whilé the 
affirmative use of the no-strike clause de 
rives from the parties’ agreement, the nega- 
tive operation of the clause derives from the 
functions of the Board as spelled out by the 
statute, and the statute specifically says that 
employees may not be restrained in the 
exercise of lawtul concerted activities nor 
mally incident to the prosecution of a strike.” 


Further analyzing the refusal-to-bargain 
issue, in terms of the particular contract and 
facts of the case, the court of appeals came 
that labor agreements 
be considered to nothing 
benefits. 


to the conclusion 
cannot 
more than a recitation of economic 
The contract in issue contained a detailed 
procedure for the adjustment of differences 
Adjustment of grievances by collective nego- 
tiation and, in the event of failure, leading to 


embrace 


arbitration, “is itself a bargaining process 
The applicable statute requires only 
bargaining be conducted in good faith 
faith being satisfied, the statute permits the 
parties the widest latitude in selecting the 
bargaining is to be 


that 


(,00d 


framework in which 


conducted. 


Moreover, this was not a case in which 
the bargaining agent was denied the right to 
amend the existing agreement nor one m 
which the employer refused to consider a 
request to amend, The record was barren 
of any attempt by the union to change its 
with the Thus, the 
strike rooted im eco 
Nomics, and the alleged refusal lo bargain did 


Rather, 


contract petitioner 


cause of the was not 


not originate in economic matters 


that the 
dissenting as to the incorpora 
tion of Sec. 8(d), felt that such section was not 
needed because the desired result—loss of re 
instatement right—was possible without specific 
Statutory authority. However, the minority re 
port lost sight of the fact that Sec, 8(d) was 
limited in its operation to the terminal point of 
the agreement, while no-strike clauses provide 
a4 continuous internal sanction throughout the 
life of the agreement. For example The mi- 
nority members of the Senate Committee which 
reported out the bill containing Section. 8(d) did 
say that the effect of it was to incorporate no 
strike clauses into labor contracts ‘by legisla 
tive fiat The context, however, makes it tol 
erably clear that they were referring to a ban 
on strikes during the 60-day notice period 
S. Rep. No. 105, pt. 2, 80th Cong., 1st Sess. 22 
(NLRB v, Lion Oil Company, 31 Lanon Cases 
70,446, 77S. Ct. 330.) 

Timken Roller Bearing Company 
cited at footnote 167, at p. 954 
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Needs that were narrow or parochial 
a century ago may be interwoven in 
our day with the well-being of the 
nation. What is critical or urgent 


changes with the times. 
—Benjamin N. Cardozo 


the strike violated the method selected by 
the parties to avoid self-help and open war- 
fare; the union’s request to discuss the cause 
of the strike, after failing to abide by that 
procedure, cannot be converted into a re- 
quest to negotiate changes in the agreement. 

The court held: 

“Nowhere in the record is there evidence 
that the union sought to change its contract 
with the company. The contention that a 
request to negotiate in respect to the causes 
of the strike or other grievances outside the 
grievance procedures of the contract is im- 
pliedly a demand upon the company to nego- 
tiate a change in the contract, only begs the 
question, for if every grievance, however 
important or unimportant, is a request to 
change the contract, then the parties are 
back where they started, and the written 
agreement with its detailed procedures for 
adjusting grievances, is truly but a ‘scrap 
of paper’.” 

Further demonstrating the futility of at- 
tempting to restrict labor contracts to econ- 
omic matters alone is the very purpose to 
be served by the inclusion of a grievance 
procedure. When the parties differed as to 
subcontracting and the interpretation of the 
management-functions clause, the union failed 
to resort to the procedures provided to in- 
sure the amicable resolution of that differ- 
ence, In failing to resort to the procedure 
provided, the fundamental purpose of the 
collective bargaining process was violated. 

The court said: 

“The purpose of bargaining is to reach 
agreement resulting in a contract binding 
on both parties and providing the frame- 
work within which the process of collective 
bargaining may be carried on.” 

In other words, no labor agreement can 
be all-embracing and encompass every pos- 
sible issue that might arise during its life. 
In addition, no labor contract is concerned 
solely with economics; but, precisely be- 
cause it cannot possibly settle in advance all 
potential areas of dispute, it must of neces- 
sity be a comprehensive document settling 
that which is resolved by negotiation and, 
while leaving unresolved that which is not 


settled by negotiation, providing an internal 
system by which the latter will not cause a 
disruption of the operation. Thus, subcon- 
tracting was not settled in advance by the 
parties and was a fit subject for the griev- 
ance procedure. 


The court held: 


“The contention that the subject of [sub]- 
contracting is not an appropriate matter for 
determination through grievance procedures, 
must fail in the light of subsequent history, 
for apparently there was no difficulty in 
reaching an agreement on the management 
clause of the 1946 contract. There the rights 
of the company were made more specific 
without any reservation by the union of the 
right to participate in decisions on subcon- 
tracting.” 

Apart from failing to utilize the grievance 
procedure, the union, in calling a strike, 
violated another internal sanction designed 
to preclude resort to self-help. Considered 
as an adjunct to the grievance procedure, 
the no-strike clause provides a_ negative 
sanction buttressing the affirmative obliga- 
tion to bargain. If both the procedure and 
the sanction are violated, of what value were 
the initial negotiations to the employer and 
for what valid reason did the latter adhere 
to its obligation to bargain in good faith? 


The court went on to say: 


“If adjudication bases no sanctions on 
commitments made therein by the bargain- 
ing agent, it imparts futility to a bargaining 
process hopetully developing in the interest 
of industrial peace. If the law penalizes 
one party to the contract for standing on a 
bargain not itself violative of law, there may 
still be compulsion to bargain, but the virtue 
of agreement vanishes. It may well be that 
industry will concede much for a no-strike 
covenant and orderly grievance procedures. 
It may also result that it will concede little 
for promises, the performance of which may 
be insisted upon only at the risk of con- 
demnation for unfair labor practices. The 
law, we think, does not compel such result.” 


Buttressing the reasoning in Timken and 
the legislative history supporting the conclu- 
sion that unfair labor practices and breaches 
of contract are separate matters for separate 
tribunals is the further fact that specific 
remedies for unfair labor practices are pro- 
vided in the act. In granting the union the 
right to plead a prior employer unfair labor 
practice as a defense to breach of contract, 
the court has, in effect, permitted employees 
to resort to strikes, in breach of contract, 
to enforce the act. Thus, the employer now 
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is in the position of witnessing its employees’ 
attempt to vindicate their alleged rights 
through resort to self-help justified by an 
attempt to assert the powers of a federal 
agency. Apart from the evils inherent in 
permitting one party to a contract to usurp 
the functions of the NILLRB, what will be the 
eventual application of the court's ruling 
where the alleged unfair labor practice justi- 
fying the breach of contract is subsequently 
unsupported by the charging party or is 
subsequently found not to have occurred by 
a circuit court asked to implement the 
Board’s order? 


One other substantial objection must be 
noted to the approved practice of permitting 
a union to plead a prior employer unfair 
labor practice as a defense to breach of 
contract. Does it effectuate the policy of the 
labor act to permit a statutory violation to 
be pleaded as a defense to breach of a no- 
strike clause? When the Board in the Mastro 
proceeding refused to apply the no-strike 
clause, did it not violate the principle enun- 
ciated in the Dorsey case? 

There the court held: 


“In attempting to put at loose a matter 
which employees and employer have by 
lawful procedures put at rest, the Board, we 
think, exceeds its authority, goes beyond 
its powers, and, doing so, it sets a pattern 


of profiting by one’s own wrong, which is 
just as immoral and inequitable in labor as 


in any other human relations.” ™ 

Granted that continuity of production and 
unhindered business enterprise is the pri- 
goal to be realized by the labor 


mary 
Joard appears to be exceeding 


statutes, the 
its authority when it permits breaching em 

ployees who, as a result thereof, are placed 
in the category of nonemployees to obtain 
reinstatement by pleading a prior employer 
unfair labor practice. As stated in the United 
Biscuit Company case, “reinstatement of those 


™ NLRB wv. Dorsey Trailers, cited at footnote 
151, at p. 592 

‘t United Biscuit Company v. NLRB, cited at 
footnote 125, at p. 776. 

NLRB Furriers Joint Council 
York, 28 LABOR CASES ‘ 69,304, 224 F 
(CA-2, 1955). 

™ “Nothing in this Act, except as specifically 
provided for herein, shall be construed so as 
either to interfere with or impede or diminish 
in any way the right to strike, or to effect the 
limitations or qualifications on that right.”’ (61 
Stat. 151, 29 USC Sec. 163, 29 USCA Sec. 163.) 

™ Mastro Plastics Corporation v. NLRB, cited 
at footnote 16, at p. 358. 

Citing NLRB wv. International Rice Milling 
Company, 19 LABOR CASES ‘ 66,346, 71 S. Ct 
961, 965 (1951). 
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of New 
(2d) 78 


who admittedly breached their contract will 
not effectuate” ™ the policies of the act. If 
conduct which is in violation of the valid 
provisions of a labor agreement loses the 
protection accorded Section 7 activity ™ and 
if the Board’s power to order reinstatement 
is limited to those cases in which such result 
will effectuate the act’s policies, it is difficult 
to accept the Supreme Court’s conclusion 
that a prior unfair labor practice overcomes 
these two obstacles to a reinstatement order 


Similarly, it is doubtful whether the Court 
has correctly applied Section 13™ of the 
act to the Mastro factual situation. The 
Supreme Court noted that the first clause 
of that section “adds emphasis to the 
Joard’s insistence upon preserving the em- 
ployees’ right to strike to protect their free- 
dom of concerted action.” ™ 


In addition, the Court noted 


“Inasmuch as strikes against untair labor 
practices are not anywhere specifically ex- 
cepted from lawful strikes, § 13 adds empha- 
sis to the congressional recognition of their 
propriety.” 

It is apparent from this analysis that the 
examined Section 13 in its 
proper perspective. The plain language of 
the section is that not only has the right 
to strike not been abridged by the foregoing 
provisions of the act, but that the act also 
does not prevent limiting or 
qualifying the right to strike. But when the 
petitioners argued that Section 13 precluded 
Joard upon the other provi 


Court has not 


agreements 


reliance by the 
sions of the act in 
limited interpretation of the no-strike clause, 


the Court replied that such assertion “as 


support of the Board's 


sumes the point at issue” and 


contract 


toard relies upon the context of the 
language of the 
the statute, 


upon the 
clause itself, rather than 
to define the kind of strike that is waived.” ™ 


and 
upon 


™ Even if it be assumed that the Mastro de- 
cision manifests a determined effort to prevent 
parties from waiving statutory rights by private 
agreement, such interpretation is contrary to 
the major premises of the federal labor legisla- 
tion. The Board and the Court, in referring to 
the ‘derogation of the right to strike,’ were 
constrained to fortify this premise by devising 
arguments supporting constriction of the strike 
waiver. Yet the Taft-Hartley Act sought specif- 
ically to remove impediments to the free flow of 
commerce through resort to voluntary waivers 
of the statutory right to strike. The major 
premise underlying Sec. 13 was that the stat- 
utorily protected right to strike might be quall- 
fied by private agreement. H. Conf. Rept. 510, 
on H. R,. 3020, 80th Cong., Ist Sess.. pp. 33, 59 

(1947). stated 
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Thus, the narrow interpretation of the 
scope of the no-strike clause and of the. 
labor agreement itself is once again used to 
frustrate the attempted application of the 
strike waiver, In other words, because the 
no-strike clause has been limited in scope 
by restricting its plain language and by 
limiting its usage to that which the con- 
tract embraces, that clause may not be said 
to have affected “the limitations or qualifi- 
on the right to strike protected 
The petitioners’ claim that 


cations” 
by Section 13. 


the strike waiver qualified and limited the 
right to strike, in accordance with Section 
13, only “assumes the point at issue” if 


(Footnote 146 continued) 


“In the National Silver Company case (71 
N. L. R. B. 87) (1946), at least one member of 
the Board thought that the Board's policy should 
be to so use its powers as to encourage em- 
ployees and their organizations to use the peace- 
ful procedures under the act instead of resorting 
to the strike weapon. Such a policy would seem 
to be more in accord with the stated purpose of 
the act. 


“Section 13 of the existing National Labor 
Relations Act provides that nothing in the act 
is to be construed so as to either interfere with 
or impede or diminish in any way the right to 
strike. Under the House bill, in section 12(e), 
a provision was included to the effect that except 
as specifically provided in section 12 nothing in 
the act should be so construed. Under the 
Senate amendment, section 13 of the existing 
law was rewritten so as to provide that except 
as specifically provided for in the act, nothing 
was to be construed so as either to interfere 
with or impede or diminish in any way the right 
to strike. The Senate amendment also added 
one other important provision to this section, 
providing that nothing in the act was to affect 
the limitations or qualifications on the right to 
strike, thus recognizing that the right to strike 
is not an unlimited and unqualified right. The 
conference agreement adopts the provisions of 
the Senate amendment.” 

’' The Board apparently recognized what the 
court of appeals and the Supreme Court failed 
to perceive: In holding that a particular strike 
was withdrawn from the coverage of the no- 
strike clause because it emanated from activities 
proscribed by Sec. 8, the act is obviously 
being construed so as to broaden a limitation 
upon the right to strike agreed upon by the 
parties. The Board, therefore, disclaimed that 
it was holding that the presence of Sec. 8 ac- 
tivities withdrew application of the parties’ 
strike waiver. Instead, the Board contended 
that the “terms and scope of the clause itself’ 
were not sufficiently broad to encompass a strike 
“in protest of matters and actions not covered 
or in any respect described by the contract... ." 
Therefore, the Board was forced to the conclu- 
sion that the no-strike clause was limited to 
strikes designed to resolve only those matters 
specifically covered by the contract. 

The Board found that the following noncon- 
tractual matters were the object of protest in 
the form of concerted activity 

(a) inducing and encouraging the represent- 
ative of Local 22045 (Carpenters, incumbent) 
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the clause is held not to have that effect. 
Thus, as the Court admits, the Board has, 
in fact, relied upon the contract “rather 
than upon the statute” to arrive at the con- 
clusion that Section 13 is inapplicable to the 
Mastro factual situation.’” 

Other objections may be raised to the 
Court’s failure to permit Section 13—in 
addition to the previously cited facts limit- 
Zoard’s discretion—to be applied to 
Joard to issue an 


ing the 
limit the power of the 
order in the face of a binding contractual 
commitment. 


For example: 


to agree to substitute Local 318 in its place and 
stead; 

““(b) inducing and encouraging the represent- 
ative of Local 318 to engage in a campaign to 
displace Local 22045 as the bargaining agent of 
their employees: 

“‘(e) sponsoring, supporting and assisting the 
organizational campaign of Local 318: 

“(d) giving financial rewards to employees 
active in the organizational campaign of Local 
318; 

“(e) inducing employees by threats, warnings 
of reprisal, and promises of benefit to become 
and remain members of Local 318 and to refrain 
from becoming or remaining members of other 
competing unions.”’ 

Yet each of these ‘‘matters’’ was in some form 
embraced by the contract. For example 

(1) The contractual recognition provision pre- 
cluded Local 318 from realizing recognition 
Status during the contract term. 

(2) The contractual union-shop provision pre- 
vented members of Local 22045 from withdraw- 
ing therefrom. This provision also provided for 
the membership of new employees within a 
specified period as a condition precedent to the 
maintenance of employment. 

(3) The contractual checkoff provision pro- 
vided for payment of dues of members of Local 
22045 and for discharge for nonpayment thereof. 

(4) The contractual arbitration clause pro- 
vided that membership status subject 
thereto, that ‘‘proper cause’’ for discharge was 
reviewable thereunder, and that threatened or 
actual breach of contract was subject thereto. 

Thus, even though the Board recognized that, 
in restricting the applicability of the contractual 
no-strike clause, the act was being construed 
to diminish a qualification or limitation of the 
right to strike agreed upon by the parties, its 
attempt to obtain the same resuit through limi- 
tation of the contract itself and not the act is 
not justified by examination of the wide scope 
of the contract Despite the narrowing of the 
no-strike clause, each of the ‘‘matters'’ result- 
ing in the strike was covered by a_ specific 
contractual commitment The Board's conclu- 
sion—that the ‘‘terms and scope" of the no-strike 
clause were not sufficiently broad to encompass 
the strike in issue—is not supported by its own 
premise, Therefore, the Board did not judge 
the petitioners’ conduct by the contract, but by 
applying the test of whether or not that con- 
duct breached a federal statute. In so doing, 
the Board has committed an error as serious as 
that it sought to overcome when it attempted 
to support its position by reference to the 
contract. 
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(1) Use of the first clause of Section 13, 
alfirmatively establishing the right to strike 
despite the other provisions of the act, to 
prove that the act supports the Board's in- 
sistence upon preserving the right to strike 
to protect the freedom of concerted action 
is directly at variance with the Sands line 
of cases establishing that breach of a no- 
strike clause is unprotected concerted activ 
ity standing in the way of a reinstatement 
order. 

(2) Reference to the fact that strikes 
against unfair labor practices “are not any- 
where specifically excepted from lawful 
strikes” and, therefore, that Section 13 
“adds emphasis to the congressional recog- 
nition of their propriety” again applies only 
the first clause of Section 13 and, in effect, 
itself assumes the point at issue. For Sec 
tion 13 equally does not limit or qualify the 
right to waive recourse to strikes protesting 
unfair labor practices. Also, inasmuch as 
whether or not a valid strike waiver may 
be applied as against a prior employer unfair 
labor practice was the precise point to be 
decided by the Court, answering this issue 
in the affirmative by reference to Section 13 
begs the question at issue, Section 13 does 
not state whether unfair labor practice strikes 
are or are not “lawful strikes”; it only indi- 
cates that the act does not abridge the right 
to strike, but that private contract may qual 
ity or limit that right.”” 


Although in the Mastro opinion there was 
no occasion to discuss the problem, it is 
pertinent to inquire whether its application 
will be extended to an employer's prior 
breach of the labor agreement If the no 
strike clause has been held inapplicable in 
the face of a prior employer unfair labor 
practice, will it be similarly restricted after 
the employer has committed a breach of the 


labor agreement which may or may not also 


constitute an unfair labor practice? The 
instant analysis will not consider the peri 
pheral issues, but will examine the existing 
precedents to ascertain the effect of an em 
ployer’s prior breach of contract upon the 
continuing vitality of the strike waiver 


Thus, whether or not the prior breach gives 


of appeals in the Mastro case 
at p. 466, recognized the 
error in this reasoning when, answering the 
petitioners’ contention that Sec. 13 required a 
conclusion opposite to that reached, it stated 

That, of course, is not so, unless we are 
wrong in holding that there is no limitation 
upon the right to participate in an unfair labor 
practice strike." 

™ The NLRB, in Scullin Steel Company, 65 
NLRB 1294 (1946). one of the few decisions 
predating Mastro and discussing the intermedi- 


™ The court 
cited at footnote 109 
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rise to a right to consider the breach a 
repudiation or termination of the entire 
agreement is not the point to be examined 
Rather, the issue is whether there is neces 
sarily any relevance to the employer's prior 
breach in determining whether a subsequent 
strike violates the mandate of the agree 
ment. Implicit in this discussion is the fact 
that, under Section 301, the union has a 
clear right of action should the employer 
breach the applicable agreement, apart from 
grievance arbitration procedures and other 
methods short of self help 


Whereas the intermediate problem of the 
Mastro case had only been suggested in pre 
vious there have been several 
decisions dealing with the problem of the 
effect of a prior employer breach of contract 
appli abulty of the 


decisions, 


subsequent 
Examination of these deci 

unanimity of Opinion 
should ettect 
applicability of the 


upon the 
no-strike clause. 
sions reveals a clear 
that such a 
upon the utility 


strike waiver. 


breach have no 


and 


In the Ludlow case,” an action under 
Section 301 
alleged breach by the 
the no-strike provision of the 
agreement, the district court held that the 
commence inmediate 


receipt 


for damages resulting from an 
detendant 
bargaming 


union «off 


plaintiff's failure to 


negotiations tor wage revisions alter 


of notice of the union's demand theretor 
“was not a material breach of the contract 
which would operate to excuse a subsequent 
strike.” 


breach or accelerate the time for a 


Of course, this holding ts limited solely to 
whether a contract breach excuses a subse 
In addition, the 
that 


quent strike-waiver breach 
holding is qualified by the conclusion 


failure to Commence immediate negotiations 


Was not a “material” breach terminating the 


agreement or giving rise to an election to 


rescind the agreement 
significance, however, 1s 
was offered by 


Or even greater 
the implicit suggestion that 


the court 


well be the failure to mmmedi 


Waye 


“It may 


negotiate the revision might 


labor 


ately 


unilair practice 


have constituted an 


decided in the latter case, held 
that employees striking in breach of a collec 
tive bargaining agreement may be discharged 
where the employer is itself guilty of no prior 
breach of the labor agreement This holding 
was previously enunciated in Fairmont Cream 
ery Company, 64 NLRB 824 (1945), and in 
Columbia Pictures Corporaton, 64 NLRB 490 
(1945) 

™ Ludlow Manufacturing & Sales Company 1 
Textile Workers, CIO, 22 Cases © 67,164, 
108 F. Supp. 45 (DC Del., 1952) 
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which would have been remediable under 
proper proceedings 

Thus, the court clearly implied that con- 
tract breaches and unfair labor practices 
are separate entities. From this dichotomy 
the following conclusions may be drawn: 
A nonmaterial breach of a labor agreement 
does not accelerate or waive a strike waiver; 
a nonmaterial breach may constitute an un- 
fair labor practice remediable under Sec- 
tion 8; a complaint proceeding alleging the 
essential facts of a nonmaterial breach 
stands as a separate proceeding apart from 
the contractual rights and obligations of 
the parties; and a complaint proceeding 
emanating from an alleged unfair labor 
practice does not accelerate or waive a 
strike waiver. 

In the Oliver case, the respondent brought 
an action under Section 301 alleging breach 
of contract in that the union caused three 
strikes in violation of the agreement. The 
strikes were alleged to have violated the 
agreement because, prior to the strike ac- 
tion, none of the disputes was presented 
to the company or processed through the 
grievance procedure and no strike vote was 
taken pursuant to notification on the plant 
bulletin boards. The defense stressed that 
the strikes were induced by the respondent’s 
failure to comply with the applicable griev- 
ance and arbitration provisions, in that the 
respondent wrongfully declined to negotiate 
concerning grievances or to submit the is- 
sues in dispute to arbitration, 


Analyzing the contract and the facts, the 


circuit court found that the underlying 
cause of the work stoppage—dissatisfaction 
with the rate of pay for a particular job— 
was specifically excluded from arbitration 
by the contract. The contract provided that 
any dispute involving a change in a job rate 
was not to be deemed arbitrable and that 
only the party initiating a grievance could 
demand arbitration on that subject. Since 
the issue in dispute was initiated by the 
union, it alone had the right to demand 
arbitration if the matter were arbitrable. 


From the foregoing, it was clear that the 
union's failure to give the required notice 
and to take the required strike vote prior 
to a strike or a work stoppage constituted 
a material violation of the agreement. Equally 
clear was the fact that the ballot-posting 
and vote requirements of the contract ren- 


LaBor CASES 67,662, 205 F. (2d) 376 (CA-8, 


1953). 

™ The merits of the controversy between 
plaintiff and defendants which brought about 
the strikes were not in issue in this action for 
damages for breach of contract. Whatever the 


812 


The law can only follow public opin- 
ion. Public opinion will not permit 
the law to precede it, and public 
opinion controls both the legislatures 
and the judges. 

—Rene A. Wormser 


dered the merits of the controversy outside 
the scope of the questions for the jury. But 
of even greater significance is the court’s 
statement that also not a question for the jury 
“was the question whether the company was 
itself guilty of a breach of the contract by 
its failure to:comply with the grievance and 
arbitration procedure of the agreement.” 

In other words, the parties had agreed 
that, regardless of the nature of a dispute 
that might arise, no work stoppage would 
result, but that the machinery of the con- 
tract would be utilized to maintain produc- 
tive continuity. The Section 301 action for 
damages was for breach of a contract clause 
inserted to implement the machinery pro- 
vided for peaceful settlement, so that re- 
gardless of the merits of the controversy 
causing the strike they were not in issue in 
the action for damages for breach of the 
no-strike clause. 

Viewing the Oliver case in its broadest 
application, it would appear that, regard- 
less of the underlying cause of the strike, 
and despite a prior breach of the agreement, 
the no-strike clause stands apart from the 
balance of the labor agreement as an inde- 
pendent sanction. Assuming that one or 
both of the parties breach their contractual 
obligations, such action does not per se 
excuse a subsequent breach of the no-strike 
and no-lockout clause. Just as the union 
had no right to treat the no-strike clause 
as waived because of any prior contract 
breach, so the employer would have no 
right to lockout subsequent to the union’s 
breach of contract provision. Productive 
continuity being the key to the labor stat- 
ute, no contract breach other than breach 
of the strike and lockout waiver would of 
itself disrupt the operation. Applying this 
principle to its fullest extent, judicial recog- 
nition of the effectiveness of the strike and 
lockout waiver ultimately would culminate 
in the internal resolution of all disputes and 


breaches short of reliance to self-help. 


ligated by the terms of the contract not to 
cause a strike or cessation of work until after 
posting a notice of intention to strike on the 
plant bulletin boards and until after the Union 
had voted to strike pursuant to the notice.’ 
(At p. 387.) 
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301 UE, Local 115-F wv, Oliver Corporation, 23 merits of the controversy, defendants were ob- 


When Oliver refused to permit the jury 
to entertain the merits of the dispute caus- 
ing the strike, it reaffirmed the principle 
that the no-strike clause blankets the entire 
agreement, is not to be considered waived 
or abrogated by any prior contract breach 
and is to be applied by the court as a matter 
of law in a Section 301 proceeding.™ 


If a prior employer breach does not ex- 
cuse subsequent noncompliance with a no- 
strike clause, does it justify intervention by 
the NLRB? In the Bretz case,™ involving a 
union contention that the employer had 
breached its agreement in failing to comply 
with an arbitrator’s decision, the Fourth 
Circuit announced: 


“Such a breach of contract, if it existed, 
might furnish the basis for a civil action. 
It seems clear that, under the Act, it 
affords no basis for interposition by the 
Board.” 


But inasmuch as a prior contract breach 
would not be material in a Section 301 pro- 
ceeding against a union under the Oliver 
rule, that rule, when juxtaposed with the 
Bretz holding, relegates the union to an in- 
dependent suit under Section 301 seeking 
specific performance of either an agreement 
to arbitrate or of the arbitration award 
itself. The prior employer breach of con- 
tract remains a fit subject for a civil action, 
does not excuse noncompliance with the no- 
strike clause and does not justify interven- 
tion by a labor board empowered only to 
hear and determine complaint proceedings 
that do not anywhere encompass breach of 
contract. 


But if the Olwer and Bretz 
may be said to have defined the 
of NLRB powers by separating breaches 
of contract and unfair labor practices, is 
the distinction valid where the breach of 
contract also constitutes an unfair labor 
practice? In the Worthington case," the 
petitioners sought specific enforcement of 
an arbitration award, money damages and a 
declaratory judgment. The union had in- 


decisions 
scope 


moment, since the union had promised that re- 
gardless of the nature of a dispute which might 
arise, it would not cease work but would keep 
on the job until the dispute was settled by the 
machinery provided for in the contract.’' Shir- 
ley-Herman Company, Inc. v. International Hod 
Carriers, Building and Common Laborers Union, 
Local 210, cited at footnote 58, at p. 810 

™ NLRB wv. Bretz Fuel Company, cited at 
footnote 32. 

™ UE, Local 259 v. Worthington Corporation, 
30 LABOR CASES © 70,142, 236 F. (2d) 364 (CA-1 
1956). 
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voked the grievance procedure of the agree- 
ment with respect to employees discharged 
after hearings held by a state investigating 
committee. After failing to reach agree- 
ment pursuant to the grievance procedure, 
the union invoked the arbitration provision 
of the contract. Although the company 
contended that the grievance was not arbi 
trable and that the board of arbitration had 
no jurisdiction with’ respect to it, it never- 
theless participated on the merits after 
reserving its position on jurisdiction. The 
arbitration panel noted that the dispute was 
arbitrable, that it therefore had jurisdiction 
and, substantively, that since the discharges 
in issue were not justified under the con- 
tract, reinstatement with back pay should 
be ordered. Upon the refusal of the com- 
pany to enforce this award, a Section 301 
proceeding was instituted, alleging breach 
of contract for refusal to abide by the deci- 
sion of the board of arbitration.™ 


The company moved for summary judg- 
ment, claiming that the board of arbitration 
was without jurisdiction to hear the matter 
referred to it and that the district court 
had no jurisdiction over the subject mat- 
ter of the complaint. The district court 
granted this motion, on the sole ground that 
exclusive jurisdiction over the dispute was 
in the labor board. On appeal, the union 
contended that, the written grievance hay 
ing established the scope of the dispute 
referred to arbitration, the statements there- 
in were equivalent to a refusal-to-bargain 
charge in violation of Section &(a)(5). 
Therefore, exclusive jurisdiction over the 
dispute resided in the NLRB. The respond- 
ent contended that the record 
did not frame the issue as an unfair labor 
practice and that even if the dispute could 
be said to have involved an unfair labor 
practice, the jurisdiction of the NLRB was 
also constituted 


grievance 


not exclusive if the facts 


a breach of contract. 


The court of 
tially, that the union's position was not un 


appeals ™ noted, inferen 


‘A decision reached by any two members of 
the Board shall be binding on both parties to 
this agreement."’ 

™ The circuit court began its analysis with a 
consideration of the pre-emption’ doctrine 
articulated in Garner wv. Teamaters, Local 776, 
24 LABOR CASES ‘ 68,020, 74 S. Ct. 161 (1953), 
and reified in Weber v. Anheuser-Busch, Inc., 27 
LABOR CASES ‘ 69,064, 75 S. Ct. 480 (1955). But 
the pre-emption doctrine has reference, among 
other things, to the interplay of federal and 
State powers in the labor field, and attempts to 
define those areas in which state entities retain 
competence to act On the other hand, the 

(Continued on following page) 
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reasonable in view of the fact that the thorny problem of co-ordinate federal power.” 
jurisdiction of a court or an arbitrator Despite the fact that the grievance record 
might extend to acts that also constitute could be said to have involved a charge 
‘an unfair labor practice under Section 8. that new working conditions were insti- 
For example, standard contract clauses in- tuted by the company without negotia- 
clude a provision forbidding discrimination tion and despite the fact that a unilateral 
by a company for union activities and rec- change in the conditions of employment 
ognizing the union as the exclusive bargain- can become the basis for a refusal-to-bargain 
ing agent, breach of either of which condi- charge, the union was seeking not to nego- 
tions would also violate Section 8(a)(3) and tiate over the terms of employment, but 
(5), respectively. Indeed, Section 10(a)"” to remedy specific discharge action. While 
has been applied to the end that neither there does exist a statutory duty to dis- 
agreement to arbitrate nor an actual cuss the discharges, regardless of their 


an 
cause, there is no unfair labor practice per 


award may be invoked to preclude the 
Board from exercising its statutory juris- se for discharging on any ground other than 
diction.” On the other hand, jurisdiction union activity, regardless of the extent to 
of a tribunal other than the NLRB has been = which such discharge violates the contract. 
held not to have been precluded where the Therefore, the case was outside the scope 
action complained of constitutes a breach of the NILRB’s jurisdiction, and the arbi- 
of contract as well as an unfair labor prac-  trators had jurisdiction over the allegation 
tice.” Underlying the entire problem is that the discharges were not for just cause 
the fact that, for a variety of reasons, the under the contract. 
Board may decline to exercise its statutory The “direct example” of a charge poten- 
jurisdiction, in which event a federal court tially capable of involving both a contract 
or an arbitrator would clearly not be pre- preach and an unfair labor practice is found 
cluded from exercising its jurisdiction.” jn the Esso Oil decision.™ Although this 
In any event, the Fourth Circuit, in decid- decision was concerned primarily with 
ing that the particular facts did not present whether or not a federal district court had 
a “direct example” of a charge constituting jurisdiction under Section 301 to decree 
both a contract breach and an unfair labor — specific performance of a_ collective bar- 
practice, was thereby able to circumvent the gaining agreement provision requiring the 


rejected an attempt to render a Sec. 8 violation 
the basis for an action for damages under Sec. 


(Footnote 197 continued) 
Worthington case is concerned with the inter- 
play of federal power—with the division of 31. But while pre-emption” is not applicable 
power between federal courts whose jurisdiction ‘© the facts of the Worthington case, the con- 

current jurisdiction of coordinate federal en- 


has been invoked pursuant to Sec. 301 and the aay : 
NLRB, whose jurisdiction has been invoked — tities is directly involved. 

pursuant to Sec, 8. Whether a state court is ™ NLRB power to prevent unfair labor prac- 
empowered to act in the face of federal occu- tices ‘‘shall not be affected by any other means 
pation of the field is a far different question of adjustment or prevention that has been or 
from whether the power specifically granted may be established by agreement, law, or 
federal courts by the labor act (Sec. 301) is to otherwise . . . ."’ (61 Stat. 146, 29 USC Sec 
be deemed qualified where the same facts might 160.) 

bring into play the powers specifically con- 1% NLRB v, Automobile Workers, Local 291, 21 
ferred upon the NLRB by the labor act (Sec LABOR CASES { 66,763, 194 F. (2d) 698 (CA-7, 
8). Apparently realizing this distinction, the 1952); NLRB v. Walt Disney Productions, 9 
eireult court, at the conclusion of its initial [Lapor Cases { 62,441, 146 F. (2d) 44 (CCA-9, 
analysis, stated 1944). 

“Where the conditions for invoking the doc- 2 Independent Petroleum Workers of New 
trine are found, the pre-emption or preclusion — Jersey v, Esso Standard Oil Company, 30 LABor 
of jurisdiction applies, not only to state courts (Cases ¢ 70,064, 235 F. (2d) 401 (CA-3, 1956). 
and administrative agencies, but also to the See, also, H. Conf. Rept. 510, 80th Cong., Ist 
federal courts. (P, 367.) Sess., p. 52 (1947). 

Cited as authority for this proposition was 2" Crown Zellerbach Corporation, 95 NLRB 
Amazon Cotton Mill Company v. Te atile 753 (1951); Spielberg Manufacturing Company, 
Werkeve c sea 14 LaBor Cases { 64,443, 167 F 112 NLRB 1080 (1955); Garner v. Teamsters, 
(2d) 183 (CA-4, 1948). However, the Amazon Local 776, cited at footnote 197. 
case was concerned not with the powers of : 
state tribunals or agencies, but with an alleged 22 Of course, the court's hesitancy may be ex- 
refusal to bargain, under Sec. 8(a)(5), for which _-Plained by the fact that it then stood virtually 
the union sought damages under Sec. 301 and an alone in the belief that collective bargaining 
injunction requiring the employer to bargain. @&%reements might be specifically enforced in 
The Fourth Circuit held that the injunc- federal courts, under Sec. 301, to compel arbi- 
tion requested was precluded by the Norris- ‘ration, See UH, Local 205 v. General Electric 
LaGuardia Act, and that nothing in Sec, 301 Company, cited at footnote 93. 

28 Independent Petroleum Workers of New 


conferred jurisdiction upon federal district 
courts to grant relief against unfair labor prac- Jersey v. Esso Standard Oil Company, cited at 


tices. In other words, the Fourth Circuit footnote 200. 


814 November, 1957 @ Labor Law Journal 


43 


when a new job classification is 
established, to negotiite a rate therefor, 
the district court raised the issue of co- 
ordinate federal power when it held that the 
defendant’s alleged refusal to negotiate con- 
stituted a violation of Section 8(a)(5)™ 
and thereby rendered the dispute subject to 
the exclusive jurisdiction of the labor board.” 


parties, 


The Third Circuit agreed with the peti- 
tioner that Section 301 conferred jurisdic- 
tion to compel specific performance where 
the facts alleged constitute breach of a 
collective bargaining agreement. Moreover, 
where the facts alleged constitute breach 
of contract, Section 301 confers jurisdic- 
tion exclusively upon federal courts. The 
respondent's contention that its failure to 
negotiate a job rate as required by the 
contract was an unfair labor practice, over 
which the Board had exclusive jurisdiction, 
lost sight of the fact that Section 301, by 
its terms, specifically covers suits for viola 
tion of contract and that this section mani 
fests Congress’ intention that federal courts 
shall have exclusive jurisdiction of 
involving such breaches. 


cases 


Dual proceedings involving Sections 301 
and 8 were directly in issue in the Arista 
Mills case.” After a strike over the prevail 
ing wage rate, the respondent gave notice 
that it would coniinue to run its plant with 
whose status would 

termination of the 
to bargain 


replacement workers 
not be affected upon 
strike. The parties continued 
after the strike commenced, both as to the 
settlement thereof and as to a general agree- 


ment. But holding up settlement of the 


“It is important to note that no charge was 
lodged with the Board and that complaint pro- 


ceedings were never instituted. This fact must 
be borne in mind, because the circuit court, in 
holding that a breach of contract is not an 
unfair labor practice, never reached the ques- 
tion of co-ordinate jurisdiction Thus consid- 
ered, the Esso case does not constitute a ‘direct 
example’ of the clash of co-ordinate federal 
jurisdiction. The defendant's contention that 
the facts alleged constituted a refusal to bar 
gain under Sec. 8(a)(5) was never actually 
decided, The circuit court merely held that 
breach of contract does not constitute an unfair 
labor practice, not what would have resulted 
had complaint proceedings also been instituted 
Worthington held that the facts did not show 
a statutory violation: Esso held that breach of 
contract did not constitute a statutory pro- 
ceeding 

*® The district court, while dismissing the 
demand for specific performance, nevertheless 
denied the defendant's motion to dismiss Count 
2. the demand for money damages for the al- 
leged breach of contract, holding that it had 
jurisdiction of the subject matter (the claim 
for damages). The defendant's contentions 
centered upon Count 1 (the demand for specific 
performance), claiming that Sec. 4 of the 
Norris-LaGuardia Act withdrew the jurisdiction 
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strike was a controversy over the rein- 
Statement status of striking employees whose 
positions had been filled by the replace 
ment workers. In addition to bringing suit 
against the respondent, the petitioner had 
previously filed with the NLRB charges 
alleging unfair labor and com 
plaining that the respondent refused to 
bargain with, and discriminated with reward 
tc hire and tenure of employees against, the 
strikers. The parties then reached an agree 
ment and the strike was terminated but, in 
their rights 
Joard 


practices 


so doing, expressly reserved 


in the proceeding pending betore the 
controversy 
settlement 


Immediately thereafter, a 
arose as to the meanmg of the 
with respect to the rights of those strikers 
The peti 


Whose positions had been filled 
the re 


tioner then brought suit against 
spondent, alleging breach of contract, claim- 
ing that the refused to treat 
former striking employees as “laid-off” 
workers contrary to the agreement settling 
the strike. The complaint sought a declar 
atory judgment, a mandatory injunction en- 
found, and damages 
alleged breach 
that 


rights as em 


respond nt 


forcing the rights as 
sustamed as a result of the 
The respondent's answer 
the strikers had lost their 
ployees and put in issue the jurisdiction of 
the district claiming that the 


of action mvolved nothing more 


contended 


court, cause 
than a 
over 


charge of an unfair labor practice 


which the National Labor 
had exclusive jurisdiction.” 


Relations Board 


Section 
district 


that 
Upon 


The Fourth Circuit agreed 


301) conterred jurisdiction 
of federal courts to grant injunctions in any 
arising out of a labor dispute, that the 
Act did not alter this rule because 
it did not confer jurisdiction on federal courts 
to grant equitable relief, and that the NLRB 
retained exclusive jurisdiction because the case 
involved a refusal to bargain 

” Textile Workers Union of America v 
Mills Company, 20 LABOR CASES ° 66,694 
(2d) 529 (CA-4, 1951) 

*" In United Telephone Company of the West, 
cited at footnote 163, the employer sought a 
declaratory judgment to resolve a_ difference 
with its union concerning the latter's allegation 
of a unilateral modification of contract terms 
Subsequently, the union filed charges with the 
Board, complaining of the employer's refusal to 
bargain and refusal to arbitrate the alleged 
unilateral modification The employer con 
tended, among other things, that the basic issue 
concerned the correct interpretation of the ap 
plicable agreement, and whether this interpre 
tation should be resolved by further negotiation 
or should be submitted to the courts rather 
than to the Board The Board agreed, point 
ing out that inasmuch as the issue of the con 
struction of the contract was now pending 
before a court of apparent jurisdiction there 
was no valid reason for the Board to enter this 
controversy 


case 


Taft-Hartley 


Arista 


193 F 
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courts of suits for violation of contract.” 


Regardless of whether that section did or did 
not create a federal substantive right, it 
undoubtedly provided a remedy and a 
forum for its enforcement. It distinguished 
the instant proceeding from its decision 
in the Amazon Cotton Mill case™ on the 
ground that the latter merely held that 
Section 301 could not be used to enjoin an 
unfair labor practice or to recover damages 
therefor, whereas the present decision sought 
damages for breach of contract. 


On the other hand, if private litigants 
may not attempt to use Section 301 to ob- 


tain damages for unfair labor practices, 
neither may private contracts forbidding 
unfair labor practices confer jurisdiction 


upon federal courts to grant relief against 
them “under guise of relieving against 
breaches of contract.””” In other words, 
Amazon Cotton Mill is not to be distin- 
guished merely because the complaint was 
framed in terms of Section 8 and not in 
terms of Section 301. Rather, it is impos- 
sible to convert public wrongs into private 
contract rights because “Federal trial courts 
were without jurisdiction to redress by 
injunction or otherwise the unfair labor 
practices which it [NLRA] defined.” ™ 


But where substantive rights created by 
the applicable agreement are violated, fed- 
eral courts are empowered to enforce them 
“even though the breach of contract with 
regard thereto may constitute also an unfair 
labor practice within the meaning of the 
act.”™ 


Similarly, it was held in the Fawick Air- 
flex case*™ that a motion to dismiss was 
proper to the extent that a complaint at- 
tempted to state a claim as to alleged unfair 
labor practices, but that the motion would 
be denied to the extent that it alleged a 
breach of contract. The district court could 
not be ousted of its jurisdiction to hear 
and determine a charge that a particular 
contract provision has been breached merely 
because the wrong alleged also constitutes 
an unfair labor practice. The district court 
exercised its power and struck from the 
complaint references to Section 8 to make 
it “clear that the claims set forth in those 
paragraphs relate solely to breach of con- 
tract and not to statutory violations by 
defendant.” 


Conclusion 

If the no-strike clause is to be preserved 
as a meaningful consensual obligation de- 
signed to insure industrial continuity, it is 
mandatory that the Mastro principle not be 
extended to Section 301 proceedings. Other- 
wise, the legal and practical problems inher- 
ent in the enforcement of the strike waiver 
will preclude complete realization of the 
purposes of Section 301. 

Therefore, the result of the inevitable at- 
tempt to apply Mastro to a Section 301 pro- 
ceeding must be carefully scrutinized to 
determine the ultimate fate both of the 
parties’ attempt to promote continuity and 
of the unions’ amenability to suit under 


Section 301. [The End] 


An interesting issue has arisen on the AFL-CIO horizon: Should 
its organizing staff have a union of its own? There is a petition 
of 225 union organizers pending before the NLRB. The hearing 


is scheduled for November 12. 


AFL-CIO President Meany and 


Jack Livingston, director of organization, oppose the idea. 


* The circuit court decided that, apart from 
establishing the jurisdiction of the district court 
to hear and determine a complaint alleging 
breach of contract, the respondent did not 
breach the strike settlement agreement. 

Amazon Cotton Mill Company v. Teztile 
Workers Union, cited at footnote 197. 

20 Textile Workers Union of America v. Arista 
Mills Company, cited at footnote 206, at p. 533. 

21 At p. 533, quoting Amazon Cotton Mills 
case. 

2 At p. 533. The court went on to say: 

“Our conclusion on the first question is that, 
while there was no jurisdiction in the court to 
grant relief with respect to any refusal to bar- 
gain, which, if established, would be an unfair 
labor practice within the exclusive jurisdiction 
of the Labor Board (Amazon Cotton Mills v. 
Textile Workers Union of America, supra), the 


816 


court did have jurisdiction to grant relief with 


respect to the alleged breaches of contract re- 
lating to refusal to accord to striking em- 
ployees the status and rights to which they 
were entitled under the bargaining agreement.” 

2 Reed v. Fawick Airfler Company, 17 LaBor 
CASES { 65,386, 86 F. Supp. 822 (DC Ohio, 1949). 

74 At p. 824. In United Telephone Company 
of the West, cited at footnote 163, the Board 
pointed out that it did not ordinarily exercise 
its jurisdiction to settle conflicts emanating 
from disputed contractual language, stating 
that ‘‘it will not effectuate the statutory policy 
. . , for the Board to assume the role of 
policing collective contracts between employers 
and labor organizations by attempting to decide 
whether disputes as to the meaning and ad- 
ministration of such contracts constitute unfair 
labor practices under the Act."’ 
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Minimum Wage Standards Apply 
to Government Coal Contracts 


Under the Walsh-Healey Public 
tracts Act, the bituminous coal industry, in 
furnishing coal to the government in an 
amount exceeding $10,000, must pay work- 
ers employed in furnishing the coal not less 
than the determined minimum wage. The 
Court of Appeals for the District of Colum- 
bia held that there was no merit to the 
contention that government coal purchases 
are exempt from the requirements of the 
Walsh-Healey Act as being within the open- 
market-purchases exemption. The court stated 
that the exemption to the actimust be read 
in the context of the entire act. The pur- 
pose of the statute is to use the vehicle 
of government’s purchasing power as a 
means of raising labor standards. As such, 
the court stated that it could not construe 
the statutory exemption broadly as it would 
be defeating the purpose of the statute 
The exemption was construed as applying 
only to commodities which contracting of 
ficers can purchase without requiring bids 
—hlkhorn Coals, Inc. v. Mitchell, 33° 
Cases § 70,957. 


Ce 


Double Time Allowed for Hours 
in Excess of Guaranteed Time 


An employment agreement under Section 
7(e) of the FLSA will not be invalidated 
by including a provision to pay double 
the regular rate for hours worked in excess 
of the guaranteed time. In an opinion letter 
by C. T. Lundquist (acting administrator 
of the Wage and Hour Public Contracts 
Division) to Commerce Clearing House, 
Inc., he stated that while under the FLSA 
there is a condition of employment that 
requires employees with irregular working 
hours to have contract specifications of 
time-and-one-half for work in excess of 40 
hours per week, such a condition would also 
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provisions tor double-time pay 
were specified. The act does not preclude 
an increase in the rate of pay for hours 
exceeding the guaranteed amount.—W age & 
Hour Opinion Letter, 3 CCH Laptor Law 
Revorts (4th Ed.), § 29,039 


be met if 


Defendant Has No Right 
to Inspect Government's File 


In a criminal prosecution under the FLSA 
against an employer, the employer was held 
no right of mspection of govern- 
ment files prior to his trial. The District 
Court for the Northern District of Illinois 
rejected the employer's demand for inspec 
tion on the grounds that it was not for 
specific documents and it sought statements 
from who as yet were not wit- 
nesses. —U. S. Sterling Greetings, Inc., 33 
Lapor Cases 70,970 


to have 


persons 


Proposed FLSA Exemption 
for L-P Gas Dealers 


The government has proposed to classify 
liquified-petroleum-gas dealers to 


sales by 
consumers, whether 
cylinders or in bulk, as retail for purposes 
of the FLSA exemption. How 
ever, sales in single-lot deliveries exceeding 
1,000 yvallons, competitive bid sales, sales 
of gas for use as an essential ingredient im 
product and resale 
would not be classified within the exemp 
tion.—3 CCH Law Revorrs (4th Ed.), 
€ 24,105.37 


delivered in portable 


retailer's 


a specihe sales for 


FLSA Overseas Coverage Restricted 


FLSA coverage of overseas employment 


was restricted by amendments, effective 
November 28, 1957 
ate problems stemming from the Supreme 


ermilya-Brown Com 
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Their purpose: to viti 


Court's decision in 
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pany v. Connell, 15° Lapor Cases 64,855. 
The Court held that overseas employment 
in Bermuda on a military base held by the 
United States under a long-term lease from 
Great Britain was covered by the FLSA. 
The base was held to be a “possession” of 
the United States within the scope of the 
FLSA. To avoid the difficulties of foreign 
nations resenting the idea that bases within 
their territories were our “possessions” and 
to avoid uncertainty of coverage, the act 
was amended, 


Recent State Cases 


California ... The penalty for not paying 
a quitting employee's wages on time ends 
when the regular wages are paid, regardless 
of the penalty’s nonpayment, This was the 
recent holding of the California Superior 
Court. 

Section 202 of the California Labor Code 
states that if an employee, not employed 
under a written contract, for a definite 
period, quits his job without prior warning, 
“his wages shall become due and payable 
not later than seventy-two hours thereafter.” 
Section 203 provides: “Ii an employer wil- 
fully fails to pay, without abatement or 
reduction, in accordance with sections 201 
and 202, any wages of an employee who is 
discharged or who quits, the wages of such 
employees shall continue as a penalty from 
the due date thereof at the same rate until 
paid or until an action therefor is com- 
menced; but such wages shall not continue 
for more than thirty days. 3 


The court noted that the purpose of the 
above penalty is to compel prompt payment 
of earned wages to employees who quit or 
are discharged. It said that such a statute 
is to he strictly construed. Thus, penalty 
wages were held not to accrue after payment 
of the earned wages, irrespective of whether 


or not the penalty wages were paid at the 
same time as the earned wages.—John G. 
Oppenheimer v. Sunkist Growers, Inc., 33 
Lapor Cases § 70,995. 


New York... A salaried employee, who 
had received all the compensation specified 
in a union contract, was not entitled to 
recover additional pay on the basis of an 
alleged oral promise by the employer that 
he would receive the same extra bonuses 
and would be given the same opportunity 
to work overtime as certain other em- 
ployees. The New York City Court said 
that in the absence of sufficient proof that 
the employer had made such a promise, the 
written contract was controlling. The con- 
tract failed to give the employee any right 
to the same extra bonuses and the same 
opportunity to work overtime as were granted 
to other employees over and above the 
contractual terms.—Roussos v. Mendelberg 
et al., 33: Lapor Cases 71,007. 


Ohio ... An association of general con- 
tractors, which had never entered into any 
contract with a public authority for the 
construction of any public improvement 
and which had no intention of doing so, was 
without legal capacity to bring an action 
to compel the director of industrial rela- 
tions and the director of the department 
of highways to make a determination of 
prevailing wages in accordance with the 
administrative procedure act. The Ohio 
Court of Appeals noted that the association 
had no interest to protect since it (as 
distinguished from its members) did not 
enter in public works contracts. The as- 
sociation’s legal rights could not be affected 
by such a wage determination.—State of 
Ohio ex rel. General Contractors Association 
of Akron and Vicinity et al. v. Hugh D. Wait, 
Director of Department of Industrial Relations 
of the State of Ohio et al., 33 anor Cases 
€ 70,990. 


TWO DECADES OF STATE LABOR LEGISLATION: 1937-1957 
—Continued from page 768 


tive bargaining process, but the prevalence 
of such regulatory laws in both the federal 
and state areas make it a vital subject for 
future study. In the meantime the states 
have been clearly circumscribed in the legis- 
lative field by the developing body of 
Supreme Court law giving broad application 
to the supremacy clause, but it is expected 
that increasing attention will be directed by 
the states in coming vears to laws regulating 
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welfare funds, internal union affairs and fair 
employment practices—all areas in which 
there exists little or no federal legislation. 
The primary conclusion that appears from 
a study of all of the state and federal legis- 
lation of the last two decades, and the court 
decisions rendered under them. is that for 
the first time there is gradually emerging 
a unified national labor policy in the United 


States. [The End] 
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Arbitration 


Decisions « « « 


Developments 


Vacation Pay at Same Rate 
as Working Pay 


Where a mechanics senior was placed in a 
lower-paying position prior to his vacation, 
an arbitrator held that his vacation pay at 
the rate of the lower-paying position was 
proper. In this case, the employee was a 
mechanics senior for a year when, due to a 
curtailment in production, the company 
found it necessary to cut the mechanical 
work force. On the basis of seniority the 
employee was made a mechanics helper; but 
on the day he was to assume this position, 
an oiler was absent from work and the em- 
ployee was assigned temporarily to the 
oiler’s job. The employee worked one day 
at this position at the oiler’s rate of pay 
and went on vacation the next day. In 
computing the employee’s rate of vacation 
pay, the company used the rate of a me- 
chanics helper. The union contended that 
the employee should have been paid at the 
rate of a senior mechanic. However, the 
company stated that if the employee had not 
gone on vacation, he would have been em- 
ployed as a mechanics helper and, as such, 
his vacation pay should be at that rate. 


Joseph W. Klamon, who served as the 
arbitrator, stated that in construing a con- 
tract where there is a controversy as to its 
interpretation, the long-established practice 
of the parties is often important and con- 
trolling. Mr. Klamon found that it had been 
the policy of the company for many years 
that vacation pay be based on what the 
employee would have earned had he not 
gone on vacation. The arbitrator stated that 
the exhibits showed conclusively that the 
employee was paid for his vacation period at 
the rate of work he actually would have 
performed had he not gone on vacation— 
that of a mechanics helper. Mr. Klamon 
stated that the grievance procedure and 


Arbitration 


arbitration were not the proper means fot 
changing the established method of comput- 
ing vacation pay, as this should be done by 
a supplemental agreement or during regular 
contract negotiations. 


Pinch Hit'’ Supervisor Covered 
by Collective Bargaining Agreement 


An employee who was temporarily per- 
forming the duties of a supervisor and was 
discharged by the company was held by an 
arbitrator to come under the provisions of a 
collective bargaining agreement although 
the agreement excluded coverage of super- 
The dispute arose over the discharge 
furnace fireman 


visors 
of a charger acting as 
The charger was previously employed as a 
charger but when the furnace fireman went 
charger was temporarily 
placed in his position. Furnace firemen are 
termed supervisors on their 
duties of direction of work and of initiation 
of discipline with respect to the men under 
them. They have been excluded from the 
bargaining unit by the NLRB. The con 
tract here between the parties also excluded 
furnace firemen from its coverage. On his 
discharge the charger demanded arbitration 
of his grievance and the union complied 
The company refused to arbitrate on the 
basis that since the charger was a fireman 
he was not covered by the collective bar- 
gaining agreement. The arbitrator, Maurice 
H. Merrill, initially found the issue of cov- 
erage by the contract to be an arbitrable 
one, citing a number of cases as authority. 
Mr. Merrill went on to state that the 
charger never held the olassification of a 
furnace fireman and that a mere temporary 
replacement would not alter an employee's 


on vacation the 


the basis of 


status. 
However, the crucial problem lies in the 
interpretation of the following clause of the 
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contract: “Employees who are members of 
this bargaining unit shall not be covered by 
the provisions of this agreement while act- 
ing in the capacity of supervisors.” The ar- 
bitrator sought refuge in various dictionaries 
as to the definitions of the key terms only 
to find that the words have no clear legal 
meaning. However, in reading the contract 
as a whole, temporary supervisors are not 
excluded from coverage during the time 
they are in the supervisor status. Therefore, 
the provision of discharge for cause must 
also be applied to employees in the tempo- 
rary-supervisor category. Since there was 
consternation among the employees over 
this matter, involving the possibilty of a 
concerted action to refuse temporary super- 
visory assignments, Mr. Merrill rendered 
the above interpretation with the view 
toward carrying out the objects of the con- 
tract. 


Factual Errors Do Not Vitiate 
Arbitrator’s Award 


A party who sought and obtained arbitra- 
tion cannot set aside an adverse award on 
the grounds that the arbitrator made errors 
of fact in reaching his decision. (WDBX, 
Inc. v. Fellowes, 33 Cases § 70,961.) 


In a dispute involving the breach of an 
employment contract, the petitioner was 
granted compulsory arbitration of his claim 
by the court. The arbitrator held hearings 
and filed a report on the controversy. The 
petitioner, claiming factual errors in the 
arbitrator’s conclusion, requested the court 
to vacate or modify the arbitrator’s award. 
The New York Supreme Court of Kings 
County denied the petitioner's request and 
confirmed the award. In denying the re- 
quest, the court stated that it had no power 
to vitiate the arbitration award in the ab- 
sence of fraud or other legal infirmity in 
ihe arbitration proceeding. 


Grievance Steps Prior to 
Arbitration May Be Omitted 


Where the successor party to a labor 
contract erroneously claimed that she was 
not bound by its terms and refused to nego- 
tiate with the union, the court held that the 
union could arbitrate a grievance under its 
contract without using the imitial grievance 
procedure, (Greenstone v. Amusement Clerks, 
Local 1115c, 33 LAwokr Cases 70,967.) 


The petitioner's husband and the union 
had entered into an agreement which had 
provision for 60-days notice for modification 


of the contract at its expiration. It also 
provided that the contract should be bind- 
ing on the parties as well as their successors 
and assigns. The union sent in a notice to 
the petitioner for modification of the con- 
tract. The petitioner, who succeeded to her 
husband’s business on his death, refused to 
acknowledge the union’s notice. In disre- 
gard of the automatic renewal clause of 
the contract, the petitioner treated the con- 
tract as having been terminated and hired 
members of a rival union at a lower wage. 
The union then requested arbitration, but 
the petitioner contended that she was not 
bound by any collective bargaining agree- 
ment and asked for a stay of arbitration. 
The New York Supreme Court of New 
York County held that the duties of the 
contract automatically passed to the peti- 
tioner by virtue of the agreement itself. 
Since the petitioner refused to negotiate 
contract modifications and instead hired 
other employees, the court refused to com- 
pel the union to go through preliminary 
grievance steps. According to the court, 
it would be a “useless and idle” gesture, on 
the basis of the petitioner’s past actions, 
for the full terms of the grievance procedure 
to be enforced. 


Was Foreman Performing 
Laid-Off Employees’ Work? 

Where a foreman performed menial tasks 
of a short duration, an arbitration held that 
the foreman’s work was mere casual assist- 
ance and his work did not replace an em- 
ployee so as to cause a breach of the 
collective bargaining agreement. The union 
contended that two of its members were 
laid off, consequently leaving the foreman 
to do the work of the employees, in viola- 
tion of the collective bargaining agreement. 
The agreement contained a provision stating 
that no supervisor or “member of the em- 
ployer” shall perform any work in the mak- 
ing of the employer’s product and where 
such event occurs, the employer will reim- 
burse an employee for his loss of earnings 
when he is replaced by a supervisory em- 
ployee. The arbitrator, Harold T. Dworet, 
held that there was no breach of contract 
since the foreman was not performing the 
duties of the laid-off employees. The union 
contended that there was evidence of the 
foreman doing various tasks such as moving 
a heater, working on a packing box and 
working in the parking lot. However, the 
arbitrator stated that this work was limited 
to short periods of time and could not be 
construed as replacing the laid-off employees. 
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CURRENT LITERATURE 


Laws Applicable to Employee 


The Employment Relation and the Law 
Edited by Benjamin Aaron and Robert F 
Mathews. Law School Casebook Series. 
Little, Brown and Company, 34 Beacon 
Street, Boston 6, Massachusetts. 1957. 861 
pages. $10. 

This book, which is composed of prob- 
lems, cases and text material, is aimed 
primarily at law school students. It was 
compiled by the Labor Law Group Trust, 
which is made up of noted professors and 
practitioners in the field of labor law. This 
book marks the completion of a ten-year 
project and is the final volume in a series of 
three on labor law. The present volume is 
concerned mainly with social, economic and 
welfare aspects of the labor relations field. 


The first section of the book is devoted 
to statutory coverage of labor under various 
welfare laws. Emphasis is placed on such 
statutes as the social security act, the Na- 
tional Labor Relations Act, the Fair Labor 
Standards Act and workmen's compensation 
legislation. 

Section two is based on discrimination in 
employment by sex, religion, race and union 
membership. The third section concerns it- 
self with compensation for and avoidance of 
physical damage to employees on the job. 

The final section devotes itself to “protec- 
tion against economic exploitation and in- 
security.” This section covers governmental 
social security programs, private insurance, 
pensions, retirement plans, and regulation 
of wages and hours of work. 

Throughout the book there are references 
to foreign law. 


Industrial Society 


Research in Industrial Human Relations 
Harper & Brothers, 49 East 33rd Street, 
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New York 16, New York. 1957, 213 pages. 
$3.50. 


The chapters in this book come from 13 
distinguished contributors: Conrad Arens- 
berg, Solomon Barkin, Reinhard Bendix, 
Warren Bloomberg, Jr., Mason Haire, Floyd 
CC, Mann, David Riesman, Leonard R. Sayles, 
Abraham J. Siegel, Herbert A. Simon, Wil- 
liam Foote Whyte, Harold L. Wilensky and 
James C. Worthy. 


The book is intended to provide various 
viewpoints for evaluating human relations 
in the industrial picture. The 13 authors do 
not represent one viewpoint, but basically 
they are in agreement, There is a chapter 
on authority which provides an interesting 
evaluation of that word. Its author holds 
that authority resting solely and largely on 
sanctions is inadequate to the tasks of man- 
agement, and that authority based on social 
depends heavily 
between 


approval and confidence 
upon the parallelism of 


employer and employees. 


interest 


“As management representatives and union 
leaders gain a deeper understanding of this 
problem they will be prepared increasingly 
to search for ways of enlisting the authority 
of legitimacy, of social approval, and of 
confidence in the pursuit of goals that em 
ployer and employee can both accept.” 


One of the chapters points out that in 
dustrial relations programs in most companies 
are founded upon a defense philosophy, which 
is no longer appropriate. Under the defense 
philosophy, industrial relations departments 
are a reaction to unionization, developed tor 
the purpose of meeting the union challenge 
and preventing the union from making fur 
They are pre 
The 


should be 


ther extensions of control 
occupied with developing 
plot that 


accepted as a part of the social structure of 


Strategies 


seems to be unions 


the factory. 
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Solomon Barkin describes a trade union 
as follows: “The trade union is a mass 
movement depending for its basic vitality 
upon the aspirations and pressures of its 
constituency. Its strength rests upon massed 
economic power rather than upon the special 
qualities of its leaders. It has been effective 
because this power and members’ determi- 
nation have often transcended the personal 
capacities of its leaders and officials. The 
latter are its agents and spokesmen rather 
than the source of its original inspiration 
and strength. Its successes have reinforced 
the loyalty of its members to the institu- 
tion.” He states, contrary to some popular 
conceptions, that “a vast number of members 
participate in regular union activities. It is 
estimated that one out of twenty holds some 
type of office.” 


Inflation Studied 


The Secular Outlook: Wages and Prices. 
John T. Dunlop. Institute of Industrial Re- 
lations, University of California, Los Angeles 
24, California. 1957. 17 pages. $1. 

With the inflation spiral curling higher 
and higher, the community must make sac- 
rifices to achieve price stability. Professor 
John T. Dunlop of Harvard Univerity dis- 
cussed the problem of wages and prices at 
a recent conference sponsored by the In- 
stitute of Industrial Relations. 


Professor Dunlop initially poses the issue 
of whether wage increases collectively bar- 
gained constitute the crux of the inflation 
problem, and then discusses the factors and 
secular forces which may be determinative 
of the problem. Among the inflationary 
factors listed by the author are the lack of 
male workers born during the depression, 
the rapid advance of technology requiring 
higher-skilled employees with commensurate 
salaries, strong unions in the basic indus- 
tries, avoidance of labor strife by granting 
increases in salary, the full-employment 
policy, the international situation and the 
effective pressure of the farm bloc to main- 
tain the level of agricultural prices. In 
juxtaposition to these factors is a discussion 
of such “restraining factors” as increase in 
productivity, new competitive elements, large 
domestic market, expansion of institutional 
forms of savings and the formation of a 
trend toward long-term planning. 

The answer to the inflation issue lies in 
“how much or how high a price the com- 
munity is willing to pay for relative price 
stability.” Employers must be willing to 
clamp down on wage increases even at the 
sacrifice of a strike. The community must 


choose between more income or more leisure, 
for if there are shorter hours of employment 
at higher wages, the inflationary spiral will 
continue upward, according to the author. 


University Studies 


Unemployment Insurance. Margaret S. Gor- 
don and Ralph W. Amerson. Institute of 
Industrial Relations, University of Cali- 
fornia, Berkeley, California, 1957. 87 pages. 
50¢. 

Engineerin;; and Scientific Manpower Prob- 
lems. Morris A. Horowitz. Bureau of Busi- 
ness and Economic Research, Northeastern 
University, Boston 15, Massachusetts, 1957. 
36 pages. 

In the nearly two decades since a federal- 
state system of unemployment insurance 
first became effective in the United States, 
the basic features of the program have 
remained largely unchanged. There has 
been, however, extensive disagreement over 
many of its features, with subsequent legis- 
lative debate at almost every state and 
federal session. 

Unemployment Insurance is an attempt to 
provide a readable, up-to-date account of 
the program. Some of the main points dis- 
cussed are coverage, eligibility for bene- 
fits, benefits and their duration, and unem- 
ployment insurance financing. The last 
chapter deals with unresolved issues: Who 
should be covered; what is an adequate 
benefit level; the problem of severe unem- 
ployment. It is designed for the use of labor, 
management and government officials, as 
well as schools and the general public. 
is associate director of the 
northern division of the Institute of In- 
dustrial Relations. Mr. Amerson is a former 
member of the institute research staff and 
is now affiliated with the legal staff of the 
California State Board of Equalization. 

Mr. Horowitz’s study is an annotated 
bibliography concerning the increasing short- 
age of engineering and scientific manpower. 
An important aspect of the over-all problem, 
he feels, is the difficulty which many colleges 
of engineering in this country have had in 
recruiting and maintaining competent engi- 
neering faculties. When the American So- 
ciety for Engineering Education became 
aware of the problem, the Committee on 
Development of Engineering Faculties was 
established. 

While this bibliography was written pri- 
marily to aid this committee’s study, the 
author feels that it may b. .2Ipful to in- 


Dr. Gordon 


dustry, the general public and engineering 
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educators. His sources are varied from 
recent reports in Business Week to “an out- 
of-date” (1949) survey of salaries of engi- 
neering faculties which he cites for comparative 
purposes. 


The author is an associate professor of 
economics and a research associate of the 
Bureau of Business and Economic Research 
at Northeastern University. 


ARTICLES 


Government Contract Provisions for 
Nondiscrimination in Employment .. . 
Since 1951 the government has made an 
effort to effectuate the nondiscrimination 
clause in government contracts. Are such 
clauses constitutional? Can they be legally 
effectuated? Are they morally proper? What 
is their present status? Are they economi 
cally feasible? These questions are answered 
and discussed by Professor Robert S. Pasley 
of Cornell in an article in the October, 1957 
issue of Virginia Law Review entitled “The 
Nondiscrimination Clause in Government 
Contracts.” 


Nondiscrimination clauses require the con 
tractor to agree not to discriminate against 
applicants for employment or employees, to 
make known to his employees their rights 
under this clause and to include the clause 
in his subcontracts. Professor Pasley states 
that under the old system there was no 
vehicle for making complaints or acting upon 
them. Today complaints may be filed with 
the President's Committee on Government 
Contracts or with the contract agencies 
directly. The agencies are required to sub- 
mit a detailed report to the committee stating 
the action taken and results of their investi- 
gation of the complaint. If a violation is 
found, every effort is made—initially by the 
agency and then by the committee—to secure 
voluntary compliance with the clause. The 
author states that for the most part, this 
method has been quite successful. 


Professor Pasley holds that nondiscrimi- 
nation clauses are good and should be main 
tained for pragmatic, economic and moral 
reasons. Pragmatically speaking, the clause 
works well and it would be politically un 
feasible to change it. Since over & million 
people are actually affected by the clause, 
there would be a great deal of economic 
waste in terms of manpower without it. The 
moral argument is based upon the concept 
that when the government buys goods trom 
one engaged in discriminatory practices, 
“the Government is not merely permitting, 
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not merely condoning such practices, it is 
encouraging them.” The theory that dis 
crimination by a government contractor is 
close to discrimination by the government 
itself is also set forth in the article 


The author, in discussing the legal aspects 
of the clause, states that it would be possible 
to have direct legal enforcement of it. As 
yet there has been no direct enforcement, 
for, among other reasons, the clause does 
not run to the basic contractual obligation 
and damages would be difficult to prove 
The author feels that there is room for in 
junctive relief, termination of the contract 
and making noncompliance a ground for 
debarment from making contracts where the 
clause has been violated. 


Professor Pasley dispels any constitutional 
doubts by citing Lukens Steel v. Perkins, 2 
Lapokr Cases § 17,061, as authority for the 
proposition that the government may pre 
scribe the terms and conditions of its 
contracts so long as they are reasonable and 
not arbitrary. The author states that it 
would be difficult to perceive the courts 
holding a nondiscrimination clause unrea 
sonable. 


Jurisdictional Disputes .. Union leaders, 
in the matter of jurisdictional control over 
employees in a particular company, have 
often in the past followed a “no-holds 
barred” technique in their efforts to wrest 
control trom a competing union, 


In an article appearing in the Summer, 
1957 lowa Law Review, Professor Irving 
Kovarsky of the University of Oregon studies 
“The Jurisdictional Dispute” as it may de 
velop within the recently merged AFL-CIO 
The author advises that “some legislative 
restriction be placed upon the right of 
unions to compete for the allegiance of 
workmen, since unions are unwilling of 
unable to take the initiative.” Ways which 
the AFL-CIO have taken to deal with the 
jurisdictional dispute problem are described 
as without teeth. Arbitration is related as 
a possible, but improbable, means of settling 
such disputes, considering union-leader 
unwillingness to make use of this technique 
The argument that legislative restriction 
upon jurisdictional disputes would be undemo 
cratic is typed by the author as not con 
sidering the economic realities. With big 
unions able to u-dertake organizational 
drives that small ones cannot, there is 
often little relationship between those work 
men organized and the union charter, and 
the selective device is not the inclination of 
the laborer but the financial ability and 
initiative of the union, 
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Meetings of Labor Men 


AFL-CIO Constitutional Convention.— 
The second constitutional convention of the 
American Federation of Labor-Congress of 
Industrial Organizations will be held in 
Atlantic City, New Jersey, on December 5. 

National Industrial Conference Board.— 
The first general meeting of the National 
Industrial Conference Board will be held on 
November 21 at the Hotel Schroeder in 
Milwaukee, Wisconsin. Featured will be 
Dr. Leo Wolman, director of the National 
Bureau of Economic Research. Topics for 
discussion will be “The Business Outlook 
for 1958,” “Controlling Labor Costs,” “Tight 
Money” and “Diversification.” 

Texas Christian University... A conierence 
on “Arbitration and Industrial Relations” 
will be held at Texas Christian University, 
November 19 and 20. The conference is 
sponsored by the university in cooperation 
with the American Arbitration Association. 
The speakers will include James P. O'Connell, 
Undersecretary of Labor. Preparation of 
cases for arbitration, legal questions raised 
by the arbitration process and problems in 
arbitration as seen by the parties involved 
will be the issues discussed. 


Workers’ Education 


Classes in the how as well as the why 
of the labor movement, current events 
and automation are just a few of the 
courses offered to workers throughout 
the country this year as labor organ- 
izations step up their community edu- 
cation programs. 

From Harvard to the University of Cali- 
fornia, from Spanish classes to a study of 
radiation hazards—workers’ education pro- 
grams are under way! 
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In all, there are 18 universities offering 
year-round programs and about 20 colleges 
and universities offering limited services 
this vear. Recently the Auto Workers in 
Detroit set up their own education building. 
Twelve courses will be available to mem- 
bers. Faculty will be supplied by the Uni- 
versity of Michigan, Wayne University and 
Michigan State University. 

The Training Institute of the Interna- 
tional Ladies Garment Workers, now in its 
seventh year, continues with its program 
ot developing young leaders. Each year it 
accepts 25 students for full-time training 
for a year. Anyone between the ages of 21 
and 35 with a high school education may 
apply. Those accepted enter the institute 
in June and embark on a program divided 
into five periods, alternating study at the 
institute headquarters in New York City 
with periods of union work in various parts 
of the country. Students must support them- 
selves for the year, but there is no tuition 
charge and their expenses during field 
periods are covered by the institute. 


Classes for the future union officials include 
academic work in labor history, economics 
and political theory: courses specifically 
concerned with problems the students will 
face after graduation-—organizing, collective 
bargaining, accounting, labor law, political 
action and labor education; and necessary 


skills—designing leaflets, typing, mimeo- 
graphing, ete. 
During the field periods, the trainees 


participate in organizing campaigns, strike 
activity, shop meetings and other forms of 
union work of the sort they will be doing 
after graduation. 

Two years ago District 4 of the Electrical, 
Radio and Machine Workers ran_ special 
courses, with the cooperation of Rutgers 
and Cornell Universities, for 150 shop stew- 
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and union officers. Now Dhistrict 4 
is running similar courses for 57 New 
Jersey locals and 41 New York locals. In 
five years District 4 hopes to have 500 
members who have completed training 
(The New York State School of Industrial 
and Labor Relations, Cornell University, 
offers, through its extension division, the 
most extensive educational facilities for union 
people in New York State.) 


ards 


A full-time residential school is the aim 
of Local 3 of the International Brotherhood 
of Electrical Workers which recently put 
chased a large house on Long Island tor 
that purpose. In cooperation with Cornell, 
I1_R members plan to hold one-week courses 
the year round. Harry Carmen, retired 
dean of Columbia College, is serving as 
their educational adviser. 


Language classes are having a rebirth of 
importance with the influx, especially into 
New York City, of thousands of Spanish 
speaking Puerto Ricans. The ILGWL, the 
Amalgamated Clothing Workers, the Inte: 
national Union of Electrical, Radio and 
Machine Workers, the Hotel & Restaurant 
Employees Union, all have classes in ele 
mentary English for their Spanish-speaking 
members. The ACW also holds classes in 
elementary Spanish for their business agents 
and staff of joint board 


The biggest 
cation, and one which 
public and press attention, is the biennial 
educational conference run by the United 
Auto Workers. Every local of this large 
union is invited to send delegates to Wash 
other big city 


effort in edu 


attracted 


nation-wide 


has most 


ington, Chicago or some 
which has accommodations for a large-scale 
conference. 

Outstanding public figures in industry 
and in politics are invited to come in and 
make a general presentation about matters 
of current importance. Immediately after 
the general talk, the delegates are divided 
into smaller groups, each with a discussion 
The buzz 
providing participation 
for individuals !n a mass meeting is now 
used in union education. Such an 
conference does not have the right 
determine the 


leader in charge. session or 


caucus method of 


widely 
education 
to pass resolutions which 
policy of the union, but the ideas developed 
in such meetings are likely to be expressed 
in subsequent meetings, on both the local 
and national levels. 

Local 
Louis 


On the community service front, 
688 of the Teamsters Union in St. 
is active in getting members of the union 
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interested in better housing, education, ete. 
Symphony concerts provided by the United 
Steelworkers are another example of service 
to the community 

The Amalgamated Clothing 
largest joint board in New York 
cently opened a center for retired members 


Workers’ 


City re 


and plans programs of activities which will 
include lectures and the arts, 
labor history and current events. ‘Trips and 
tours will be included in the study programs 
Retired members of the United Auto Work 
ers are also planning education centers 


courses 


Discipline, Discharge 
and Arbitration 


When disciplinary measures and, later, 
“tesis'’ of them get the spotlight, what 
part should the foreman play for man- 
agement's case? 


\ problem which is ever increasing in 
importance in industry today is the question 
of the proper course of action for the 
employer to take when an employee is not 
measuring up to his job. Calvin L. MeCoy 
has explored this problem im an article 
which first appeared im its entirety in the 
Personnel Admumistrator, oflicial publication 
jor the American Society for Personnel 
Administration, in June, 1957. Mr. MeCoy 
is the director of personnel at the Murray 


Ohio Manufacturing Company. 
He begins with the problem of discipline 


“The ‘head of the house’ in 
his department or section. He must 
his work force with skill, dispatch 
elliciency. This means he must be firm but 
pleasant and discreet; that he must imsist 


on getting the job done and still maintam 


foreman 1s 
direct 
and 


the respect and cooperation of his subordi 
nates; and he must be fair in his decisions 
that affect the earnings and welfare of his 
men, while at the same time making satis 
volume 
and 


his boss for 
W hile 


are in 


accounting to 
work 
functions 


factory 
and 
manifold 
the foreman must maintain an acceptable, 


cost of done these 


other progress 
recognized level of discipline, much as would 
be found in a well managed, large family 
household. At this point we are ready to 
touch upon the mechanics 
for the maintenance of discipline. 


some of basic 


“Assuming that the foreman is an aver 
age, good man at his task, he will have 
established in his mind, and in the minds 
‘yardstick’ as 
conduct, 
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of his men, a pretty definite 


to acceptable and unacceptable 


When a man gets a little too far over the 
line . . , , the need for some sort of disci- 
pline presents itself. At this point, the good 
foreman must determine just exactly what 
happened; rate the seriousness of the of- 
fense; and then fit the disciplinary measure 
to the infraction of disciplinary standards. . . . 

“The foreman must be business-like and 
practical about his disciplinary action; and 
for this reason he should establish a clear- 
cut procedure. This will entail a limited 
amount of paperwork, which will pay divi- 
dends in most cases.” 


Mr. McCoy goes on to recommend: “A 
printed ‘Incident Report’ form should be 
used, bearing the date, employee’s name, 
clock number, occupation, a careful descrip- 
tion of the incident, with names of principals 
and witnesses; a statement as to the fore- 
man’s recommended discipline; a record of 
action actually taken; and the signatures 
of all parties who participated in reaching 


the decision which was the basis for the 
disciplinary action. Last, but not of less 
importance, copies should be made and 


tendered to the disciplined employee, and 
to his union representative, if any. In many 
plants, the union will refuse to accept a 
copy, but the significance of the form is not 
at all depreciated by this attitude.” 

The author is careful to point out that 
many such reports can accumulate without 
serious action being taken against the em- 
ployee. “The writing of ‘incident reports’ 
is often a progressive process, which may 
never end in discharge,” he says. “I like 
to think of these ‘reports’ as a systematic, 
unbiased and rational method of enforcing 
and recording disciplinary measures. It 
provides a record on each man, upon which 
future actions can be based, without preju- 
dice or snap judgment. Many times, the 
very existence of this running record elimi- 
nates the need for an ultimate discharge. 


This is true because the employee knows. 


and is restrained 
faces if his bad 


the measure of his ‘rope’ 
by the consequences he 
behavior is not checked.” 


Mr. McCoy then takes up the situation 
of the employee who has not responded 
favorably to moderate disciplining—the man 
who must be discharged. 

“Under present day legislation and regu- 
lations which govern the employer-employee 
relationship, the act of successfully dis- 
charging an employee might well be classi- 
fied as an ‘art’,” he says. Then he goes on: 
“The chief point | would like to make is 
that a foreman must have real grounds for 
discharge. There is often a tendency to 


build up an imaginary case against an 
employee; and although the case may be 
very real in the foreman’s mind, it does 
not lend itself to rational presentation and 
proof.” 


Mr. McCoy continues on the importance 
of rationality: “The decision with respect 
to discharge should be reached only after 
careful appraisal of all the facts and circum- 
stances. This means that a conference must 
be held for the purpose of discussing the 
strong and weak points of the company’s 
case; and everyone on the company team 
who can contribute to the success of the 
case should be present. It is highly impor- 
tant that the company’s labor relations ex- 
pert be consulted before the final decision 
is arrived at. Some companies rely upon 
their personnel or industrial relations man 
to advise on such matters; and others, in 
addition, employ outside counsel. The point 
to be made here is that the men who must 
handle the technical details involved in 
defending the discharge should certainly be 
permitted to share in making the decision. 
This is doubly true because these men, 
through experience, can usually determine 
the chances of making the discharge stick, 
with a surprising degree of accuracy. 

“We have now reached the point, with 
the good foreman, where he has established 
to management's satisfaction that the dis- 
charge should be made. Specifically, the 
foreman has presented a case to his su- 
periors that is properly documented with 
‘incident reports’, and witnesses, perhaps; 
and the labor relations expert has reviewed 
the merits of the case; and he has decided 
that the discharge would be proper and 
can be defended if challenged. At this point, 
the foreman makes out the ‘pink slip’ for 
the employee, serving copies upon those 
provided for by contract and/or custom in 
the particular company. Execution of the 
discharge slip also deserves careful thought 
and attention; and the discharge case is 
often won or lost by reason of the language 
used on the ‘pink slip’. It is recommended 
that the labor relations man in the company 
be consulted, and his aid solicited in draft- 
ing the discharge language which will ap- 
pear on the ‘pink slip’. I have found it very 
wise to be all-inclusive in spelling out the 
basis for the discharge. If there are several 
reasons, be sure to state them—in the order 
of their strength and importance. It is also 
good practice to have a few trusted wit- 
nesses on the scene when the discharge is 
made. Often, the employee will show his 
‘true colors’ at the time of discharge, and 
will add to his otherwise inglorious record 
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What we need is the development of 
the law of nations in our age which 
will first bind the countries of the 
world into solemn voluntary pacts 
governing their great interests on 
the world scene, in contrast to uni- 
lateral exploitations by the mighty. 
It has been well said that the em- 
phasis in international life must 
shift from torts to contracts. 
—Herbert Brownell, Jr. 


by resorting to profanity or other insubordi- 
nate conduct. This will, of course, make 
his discharge the more complete. 


“Following the discharge,” Mr. McCoy 
explains, “a hearing is usually provided for 
the employee, especially where a union con- 
tract is in effect. At this session, the dis 
charged employee and his union representative 
will endeavor to convince the company that 
the discharge was not justified; and the 
company will present its reasons for inflic- 
ing the supreme penalty. Where the com- 
pany’s case is predominantly the better, the 
union may attempt a compromise of some 
sort; and this usually takes the form of 
some time off, without pay. There are, of 
course, some cases where reduction of the 
penalty is good business and results in a 
happy ending; but this course should only 
be followed where mitigating facts support 
such change of position. By all means, the 
discharged employee should not be tavored 
to the embarrassment or chagrin of the 
foreman who fired him. If the punishment 
is reduced, the foreman should take part in 
making the decision; and both the employe« 
and the union must understand that the 
reduced penalty hinged upon the foreman’s 
decision. A foreman’s usefulness is gravely 
depreciated if he must Jose face under circum- 
stances involving reduction or recall of his 
disctplinary action. If management in 
tends to build its foremen it must protect his 
status, at all costs.” 

Mr. McCoy then cites an imaginary case 
in which the company has “stood pat” on 
the discharge: “We shall assume that 
there is a collective bargaining agreement 
in the picture, which provides for arbitra- 
tion as the terminal step in the grievance 
procedure. To complete our hypothesis, we 
shall assume that the discharge was based 
upon two (2) common grounds for dis 
charge, repeated refusal to accept job as 
signments and habitual absenteeism 
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“Now our sequence has led to the point 
where the union must decide whether to 
process the discharge case to arbitration. 
Most union agreements provide that the 
union must notify management of its intent 
to arbitrate, within 5 to 10 days. For our 
purposes, the union has decided to proceed 
and has notified the company accordingly.” 


Mr. McCoy outlines the principles of ar- 
bitration: “Arbitration is a popular method 
utilized by many managements and unions, 
whereby a disinterested third party (or 
panel) is employed for the purpose of 
deciding disputes. The collective bargaining 
agreement should set forth the details and 
mechanics governing arbitration. I strongly 
recommend the standard rules promulgated 
by the American Arbitration Association; 
however, the actual services of the A. A. A. 
are not essential to a satisfactory arbitration 
procedure. Many and unions 
select a mutually acceptable arbitrator and 
long as he remains 


companies 


employ him for so 
satisfactory to both parties. Others 
an arbitrator for each case. The principle 
of arbitration remains unchanged, reward 
less of the unique arrangements that may 


select 


apply to a given company-union relationship 


“Arbitration is not a legal proceeding,” 
the author explains, “but has many of the 
attributes. The formality 
determined by the arbitrator, 
arbitrators will 


same degree of 
is largely 
himself; but most 
upon an orderly presentation from 
sides; and he will insist that those 
wish to talk may do so without interruption 
Usually the arbitrator will make notes cov 
points made by the 
contending parties. He may also question 
those in attendance to determine the truth 
and develop the facts. At the insistence of 
either side, witnesses may be sworn before 
testifying. I am strongly in favor of this 
as a policy, since it helps to keep honest 


msist 
both 
who 


ermg the important 


people honest 

“Most contracts which provide for arbi 
tration require that each party submit briefs, 
either some time before the arbitration, o1 
at the beginning of the presentation. Others 
allow post-hearing briefs; and some require 
no briefs of any kind. It has been my ob 
servation that preparation and presentation 
arbitration, 1s the right 
where 
Most every 
that 


of briefs, before 


technique to pursue, especially you 
have a good, sound Cant 


good brief must contain information 


no other party can furnish nearly so well as 
scene of the 


the foreman who is at the 


action or conduct which culminated in 


discharge. 
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“With the assistance of the foreman, we 
are now ready to regiment our facts and 
exhibits, preparatory to writing the com- 
pany’s brief. Generally, a meeting will be 
called, in the labor relations office; the dis- 
charged man’s personnel file will be fully 


discussed; all matters pertaining to in- 
subordination as to job assignments, and 
absenteeism will be carefully noted (to sup- 
port discharge); all other infractions and 
discipline will be recorded; and necessary 
documents will be removed from the file, 
to be used as exhibits in preparation of the 
brief. The foreman will be asked to reveal 
everything he thinks will be of value to the 
company’s case, and he will also be asked 
for any information that may favor the 
opposition. Before any brief is written, the 
foreman should contribute everything within 
his knowledge to the sum total of facts that 
will go into the brief.” 

Mr. McCoy goes on to describe a proper 
brief, recommending that it “should care- 
fully and clearly set forth the company’s 
case, in logical sequence, with copious docu- 
mentation and proof. Although decisions of 
other arbitrators, based upon similar facts, 
are not binding upon your arbitrator, he 
will often give serious consideration to the 
well-written opinions you are 
Several 
well be 


language of 
able to cite in behalf of your case. 
good decisions, therefore, might 
included in your brief. 

“Foremen who have followed the practice 
of keeping written records, especially ‘inei- 
dent reports’, will discover that their time 
has not been wasted. Often, these reports 
will be more than ample to properly sup- 
port a discharge; and preparation of the 
brief can be accomplished with speed and 
confidence when bolstered by good evidence 
of this type. Other helpful exhibit material 
includes a copy of the collective bargaining 
agreement; affidavits from various witnesses 
to support the company’s case; and hours- 
earnings reports.” 


The author stresses the importance of 
the foreman in all of this, and states: “When 
the brief is finished, it should be subjected 
to the careful examination of the foreman; 
and he should be satisfied that the com- 
pany’s case has been honestly and com 
pletely presented.” This is because, he says, 
“Most any arbitrator recognizes that the fore- 
man knows more, ‘first hand’, about the 
case than could possibly be captured by the 
labor relations man, the superintendent, or 
others. Therefore, if the foreman is condi- 
tioned properly, he can be easily the most 
valuable asset to the company’s case. The 


management that fails to take advantage of 
this asset does so at a real hazard; and its 
batting average in arbitration will most 
certainly suffer, The foreman must be trained, 
built and used, in labor relations matters as 
well as on the production line.” 


Mr. McCoy then cautions: “Remember 
always that an arbitration is: won or lost 
on the facts and their presentation hes 
Arbitrators are usually /evel-headed, polite, 
and intelligent. Bad conduct, by either side, 
is very distasteful to them, and usually 
works to the detriment of the transgressor. 

“When the arbitration hearing is ended,” 
he goes on, “both may reserve the 
right to file post-hearing briefs. A post- 
hearing brief is sometimes necessary, to 
counter ‘surprises’ brought out by the opposi- 
tion. In many is impossible to 
anticipate all of the contentions the union 
will make; and sometimes, if left unanswered, 
these contentions can be seriously damag- 


sides 


cases it 


ing to the company’s case. Again, the fore- 
man can usually be most helpful in preparation 
of this document. Perhaps the union's ‘sur- 
prise’ statements will prod the foreman’s 
memory sufficiently to produce further com- 
pany-supporting evidence of material conse- 
quence, I do not advise filing a post-hearing 
brief just for the sake of filing some more 
papers,” the author however. “On 
the contrary, unless it will serve some use- 
ful purpose, in aid of the company’s case, 
don’t clutter up the record with one. The 
arbitrator doesn’t like to read unless there 
is some point to the material presented to him. 


warns, 


“Ordinarily, the arbitrator asks that post- 
hearing briefs be filed within 5 days follow- 
ing the arbitration; and his opinion is usually 
rendered within 15 days thereafter. The 
foreman should be among the first to know 
how the case turned out; and he should be 
cautioned to give no publicity to the deci- 
sion among the workers in his department. 
This is so, regardless of the outcome of the 
The good foreman must be a good 
and since 


case, 
loser as well as a good winner; 
there is usually some considerable amount 
of feeling in a department where a dis- 
charge is made, the foreman should make 
no emotional contribution to this condition 
lest he lose respect or create further fric- 
tion. When the contest is over, it should 
be forgotten. Since, almost without excep- 
tion, arbitration awards are final and bind- 
ing, nothing can be accomplished by publicly 
rehashing the case.” 

Mr. McCoy ends his informative article 
with another word for the foreman: “Ar- 
bitration has rapidly grown in acceptance 
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by American industry and labor unions, It 
provides an expeditious avenue for aceom- 
plishing the same practical purpose as our 
courts, and saves a great deal of time for 
the parties. It is just one more technique 
with which the progressive and successful 
foreman must become conversant.” 


Collegians to Debate 
Right-to-Work Issue 


Many articles on the topic have ap- 
peared in the Labor Law Journal. 


Speech students across the country will 
be “boning up” on the work in 
preparation for intercollegiate debate dur 
ing the 1957-1958 school year. One of nine 
questions up for debate is: “Resolved, that 
membership in a labor organization, as a 
condition of employment, should be illegal.” 

The question by the 


mittee of intercollegiate debate and discus 
America 


right to 


was framed com- 
sion of the Speech Association ot 
There are local elimination debates betore 
into intercollegiate debate 


contestants move 


For the benefit of those interested in this 
topic, the Lanok LAw JourNaAL has pub 
lished articles discussing the right-to-work 
issue. Chronologically, these are 

“Closed Shops and Closed Unions: Com 
mon-Law Developments” (December, 1949) ; 
“Right-to-Work” (January, 1950); “Right 
to-Work: A Reply to George Rose” (July, 
1950); “Union Shop in the Steel 
(September, 1952); “State Protection of the 
Right-to-Work” (January, 1953); “Union 
Shop Under Tatt-Hartley” (August, 1954); 
“Starchless Union Shop Issue” (September, 
1954); “Is Joining the Union Required in 
the Taft-Hartley Union Shop?” (October, 
1954); “Right-to-Work (Janu 
ary, 1956); “Repeal of the Railway Right 
to-Work Law—An Appraisal” (February, 
1956); “Right-to-Work Union Membership” 
(March, 1957); “Right-to-Work Laws: Pub 
lic Frauds” (March, 1957); and “In Defense 
of Right-to-Work Laws” (July, 1957) 


The publisher is unable to supply issues 
of the Labor Law JourNnat which appeared 
before 1956. 
please refer to your library. However, the 
National Right to Work Committee, 1025 
Connecticut Avenue, N..W., Washington 6, 
D. C., has a packet of miaterials on this sub 
ject and so does the AFL-CIO Department 
of Education, 815 Sixteenth Street, N. W., 
Washington 6, D. C. 


Rank and File 


Law Case” 


For articles in these issues, 


Crisis 


Workmen's Compensation Law 
Seen to Be Outmoded 


Study reveals inadequate payments still 
being made to beneficiaries. 


A study conducted by the New York 
State Workmen's Compensation Board re 
cently revealed a shockingly obsolescent 
payment system under the New York law. 
Maximum compensation payments (to the 
beneficiaries of workmen killed on their jobs 
within the 34-vear period between 1914 and 
1948) range from $12.60 to less than $10 
per week, 

“There are children and grandchildren 
who are getting as little as $3.18 per week 
in compensation for the death of their wage 
earner,” the chairman of the New York 
board reported 


In addition to these unrealistically small 
amounts granted for death on the job, there 
are equally outmoded payments being made 
to workers who, because of accidents expe 
rienced during the same 34-year period, suf 
fered permanent total disability. There are 
206 totally disabled workers 
payments ranging from $28 to $15 per week 


Additional facts that 
193 widows receiving only $6.92 per week 
for their loss, and 12 parents receiving $5.77 
weekly. 

Under the present compensation law in 
the State of New York, there is no provi 
sion for the rising cost of living. Similarly, 
the higher wage 
The board ex 

the problem, 
indi 


who receive 


showed there are 


no allowance is made for 
realized 
concern over; 
and pointed out that not only 
viduals receiving benefits are affected by the 
laws, but the labor 
American econ 


rates now being 


pressed grave 


those 
obsolete nature of the 
and industry elements in the 
omy as well 

In concluding its report, the board ex 
pressed hope that its study of the present 
situation will prompt action toward bring 


ing New York's laws up-to-date 


NLRB Makes Distinction 
Between Printing Forms 


The Board finds it is necessary to draw 
the line between letterpress and 
lithography. 
The NLRB 
guish between lithography 
Cases involving lithography 
generally concern stoppage, induce 
ment of work stoppage or jurisdictional dis 
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usually attempts to distin 


and letterpress 
in its decisions 
work 


{ 
= 


pute provisions of the statute, unlike the 
union jurisdictional conflicts usually found 
in the rest of the printing industry. Boyd 
Leedom, chairman of the NLRB, recently 
stated that disputes arising within the in- 
dustry as a whole generally involve repre- 
sentation election cases. 

In craft divisions, the questions involved 
can be intricate. The Board summarized its 
stand concerning lithography and letterpress 
in McOuiddy Printing Company, 116 NLRB 
1114 (1956) as follows: 

“The Board has frequently considered the 
skills and techniques incidental to the litho- 
graphic process and has held that all em- 
ployees engaged in that process form a 
cohesive unit appropriate for purposes of 
collective bargaining and that a combined 
unit of letterpress and lithograpic employees 
may be appropriate only where there is reg- 
ular interchange between them.” 


Arbitrary Suspension Ruled 
Illegal in Canada 


Supreme Court limits powers of union 
president and defines terms of union 
constitution. 


An unusual interpretation of terms by the 
Canadian Supreme Court occurred recently. 
The scope of the words “regulate and de- 
fine” is not broad enough to permit power 
of arbitrary suspension by a union president, 
said the Court. 

The decision came about when the plain- 
tiff, who had been involved in a controversy 
over constitutional issues within the union, 
was suspended suddenly from it. The sus- 
pension had not been preceded by any sort 
of stated reason or formal complaint, or fol- 
lowed by any investigation. 

By Canadian law, the court can only in- 
terfere in the internal affairs of a union when 
the dispute involves some violation of either 
the laws of the union’s own constitution 
or the rules 5f natural justice. In this case, 
the union's constitution stated that the pres- 
ident possessed the power to “regulate and 
define” the suspension of any union member, 
and the president cited this rule as justifica- 
tion for his act. 

However, the Court interpreted these two 
words differently. Since, in modern-day 
economics, membership in a labor union is 
an assurance of a higher standard of living, 
suspension from membership is a_ highly 
drastic measure and entails grave conse- 
quences. Hence, the Court said, more spe- 


cific language in the constitution would be 
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necessary before these powers could be con- 
ferred. 

After examination of the evidence, the 
Court held that the plaintiff's suspension 
was wrongful, violating both the union’s 
constitution and the laws of natural justice. 
It further ruled that the action was a breach 
of the membership contract and an act of 
bad faith, and issued a declaration of rein- 
statement to membership. The plaintiff also 
was protected from any interference with 
his rights, benefits and privileges as a mem- 
ber of the union by a court injunction, issued 
along with the reinstatement declaration.— 
Fred Bimson v. R. A. Johnston et al. (Quebec, 
Court of Queen’s Bench.) 


Paid Vacation Plans 


Most of the workers in California can 

expect vacations with pay, with length 

of vacation time dependent on period 
of service. 

Over 1.1 million workers in California re- 
ceive paid vacations as part of their collec- 
tive bargaining agreements coverage. They 
represent 82 per cent of the total number of 
workers covered by union agreements in the 
state, and of these, 62 per cent are covered 
by agreements having provision for a paid 
vacation of three weeks. More than half of 
the workers with a three-week vacation pro- 
vision in their contract are eligible for that 
allowance after 12 or fewer years of service. 
In 1954, the comparable figure was 21 per cent. 

The most common type of vacation plan 
is a provision of one week after one year of 
service, two wecks after two years of service, 
and a longer allowance beginning some time 
after the third year. 


Automated Jobs Preferred 
by Auto Workers 


A survey by a Michigan State Uni- 
versity researcher reveals some unex- 
pected results. 

In the face of much publicity about auto- 
mation and the alleged fear that workers 
have of it, a Michigan State University re- 
searcher has come out with a study which 
reports a startling fact: Most workers prefer 
automated to nonautomated jobs! 

A survey of automobile workers revealed 
that despite certain dissatisfactions and a 
feeling of being isolated on the job, most of 
the interviewees professed a preference for 
automation. The university’s researcher, of 
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MSU's sociology and anthropology depart- 
ments, and also a member of its Labor and 
Industrial Relations Center, conducted in- 
terviews with 125 workers from four large 
machining departments of one of the most 
highly automated automobile plants in Detroit. 


Dissatisfaction arose chiefly from the feel- 
ing of the absence of social interaction on 
the job. This was felt because of the pres- 
ence of machine noise, increased feelings of 
tension or anxiety resulting from increased 
speed of production, and the need for closer 
attention to the work. Also important were 
the constant attention required because of 
the cost of mistakes; frequency of break- 
downs of automated machinery; feelings of 
alienation from the work, due to decreased 
control of work pace; and the fact that pre- 
viously acquired machining skills were no 
longer needed. Another factor which the 
workmen disliked was the closer and more 
constant supervision from foremen, general 
foremen and superintendents. 


However, the findings showed a strong 
preference for automation despite all of this. 
Among the reasons cited for the prefer- 
ence were the decreased need for materials’ 
handling and the amount of physical effort 
required in the automated plant. Automated 
jobs were also generally regarded as involv- 
ing more responsibility and some workers 
felt they were more challenging and inter- 
esting. 


Current Problems Confronting 
Labor Board 


Two issues face the National Labor 
Relations Board and are the source of 
what it calls its chief ‘‘headaches."’ 


Currently there are two important issues 
which the National Labor Relations Board 
must face, discuss and reconcile decisions 
on in the near future. These two areas in- 
volve the so-called “no-man’s land” between 
federal and state jurisdiction, which has 
been the object of much concern lately, and 
the “hot cargo” question, also coming in for 
a lot of discussion. 


The “no-man’s land” issue was brought 
vithin the Board’s attention by the Guss 
decision (P. S. Guss d. b. a. Photo Sound 
Products Manufacturing Company v. Utah 
Labor Relations Board, 32 Lapnor Cases 
q 70,563, 353 U. S. 1 (1957).). 

The “hot cargo” question, however, will 
probably be considerably clarified by the 
Supreme Court, which has three cases now 
pending certiorari before it. But whatever 
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the final outcome on these two matters, it is 
certain that the Board will be doing some 
deep thinking very soon now, on these prob- 
lems which have been called the “number 
one and number two headaches of the Na 
tional Labor Relations Board.” 


Shorter Workweek Issue 


A General Electric Company manager 
considers the question and offers some 
of management's answers to it. 

The shorter workweek is a question which 
union leaders are expected to raise fre 
quently in the near future, as a chief 1958 
issue. 

Joseph M. Bertotti, manager of Public 
and Employee Relations Research at the Gen 
eral Electric Company, presented manage- 
ment’s side to this matter recently in a 
speech before the Associated Industries ot 
Cleveland. 

Mr. Bertotti first stated the aim of labor 
as being a shorter workweek, accompanied 
by an increase in pay, and said: 

“The 
merely the same take-home pay 
For example, going from a five 
with no increase in 


workweek at 
would be 


cost of a. shorter 
staggering. 
to a four-day week, 
daily hours, would require a 25 per cent 
rate increase to maintain take-home 
Going to a six-hour day, five days a 
week, would require a 334% per cent in- 
crease to maintain take-home pay, not to 
mention the cost of adding an extra shift 


pay 
pay 


in those continuous process industries that 
must operate around the clock 


“We are talking about really big money 
Compensation of employees by corporate 
last year amounted to 150 
For all employees in the 
compensation bill 
talk of 25 or 33 per 
rates we are talking 
in magnitudes of perhaps 40 to 80 billion 
Is there any possibility that such 
offset by a 


business alone 
billion 
economy, the 
billion. So 


increases im 


dollars 
Was 241 
when we 
cent pay 
dollars 
an increase in costs might be 
corresponding increase in production ? 
“Proponents of a shorter workweek stress 
the increases in productivity anticipated in 
the future. 
not as bright as some would make it appear. 


Sut the productivity outlook is 


ty the best measurements we have, it ap 
pears that historically the economy as a 
whole has experienced an annual average 
gain on productivity of just over 2 per cent, 
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while manufacturing, taken by itself, has 
had an annual gain of about 3 per cent in 
peacetime years. 


“Productivity rises at uneven rates, vary- 
ing considerably from year to year, indus- 
try to industry, and even from company to 
company within the same industry. Some- 
times it doesn’t rise at all.” 


After stating his belief that there is little 
cause for assuming a greater rise in pro- 
ductivity, Mr. Bertotti continued: “Conse- 
quently, if the workweek’ were reduced to 
four days, resulting in a drop of approxi- 
mately 20 per cent in production, we would 
be the better part of a decade in getting 
output per worker back up to present levels. 


“Common sense tells us,” he warned, “that 
if we substitute a four-day week for a five- 
day week, our economy will immediately 
decrease its output to about four-fifths of 
previous levels—and our income and well- 
being will be that much less 


“What does this mean in terms of in- 
flationary pressures? Consider that with 
present ratios of purchasing power to out- 
put we have been unable so far to halt the 
dangerous march of inflation, despite the 
desperate efforts made in many quarters. 
Now it is proposed to raise take-home pay 
while lowering our output potential. 


“The question before us is, at what point 
do we find the optimum balance between 
working hours and leisure? For us as indi- 
viduals, there is no single answer. If you 
examine the economy, you find a great 
range in the length of the workweek. Many 
people already work less than 40 hours on 
the average, and some work 50 or more.” 


Mr. Bertotti suggested that “the only 
hope held privately by the sponsors of this 
issue must be that some shortening of the 
official workweek (through overtime begin- 
ning at less than 40 hours) will establish 
the shorter workweek ‘in principle’.”. He 
went on to quote several leaders in the 
jlabor union field, whose statements indi- 
cated this belief. 

One of Mr. Bertotti’s principal conclu- 
sions warned that “The issue of the shorter 
workweek, therefore, involves a simple choice 
between higher real wages—that is, more 
goods and services to consume—or more 
leisure time. It must be one or the other. 
No power on earth can give us both.” 


New High in Union Membership 


Latest survey by Department of Labor 
reveals an increase in membership. 


At the end of 1956, trade unions in the 
United States included in their ranks a total 
of 18.5 million members. This is a rise of 
more than 500,000 since the last survey by 
the Department of Labor in 1954. 


About 16.9 million members were in AFL- 
CIO affiliated unions and 1.6 million in 
independent or unaffiliated national unions. 
More than 1 million members were outside 
the continental United States, primarily in 
Canada. 

A fourth of the nation’s total labor force, 
and about a third of the employees in non- 
farm establishments, belong unions. 
These ratios have remained fairly constant 


since the end of World War II. 


LABOR RELATIONS—Continued from page 746 


bargaining agreement. By imposing the 
Norris-LaGuardia Act restrictions on in- 
junctive relief in a 301 case in a state court, 
the employer's hands would again be tied. 
As such the court stated that it was free 
to issue an injunction against the strike. 

The dissenting judge held that under 
Section 301, the court was bound to follow 
the anti-injunction provisions of the Norris- 
LaGuardia Act. The dissent argued that the 
leading case on 301, Textile Workers v. 
Lincoln Mills, cited above, required all ap- 
plicable federal law to be used in a 301 
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action m a= state court. The dissenting 
judge stated that the remedy of an injunc- 
tion was more than mere procedure, as it 
went to the crux of the case. According 
to the dissent, a state court cannot give 
relief in a federal court when 
administering a federal law. The dissenting 
judge would not have allowed an injunction 
because of the prohibitions of the Norris- 
LaGuardia Act which he stated to be bind- 
ing on the court.—McCarroll v. Los Angeles 
County District Council of Carpenters, 33 
Lapor Cases § 70,959. 
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